VOLUME LXXVI, NO.6 JUNE 2002 


THE FLORIDA 


” 
> 
> 
a 
0) 
Ww 
O 
a 
Zz 
Ww 
O 
Z 
Ww 
2 
0 
O 
Ww 
je 
© 
O 
Z 
< 
> 
fal 


0928151 EXEMPT 

UNIVERSITY MICROFILMS INT 
PERIODICALS ACQUISTIONS 

308 H ZEEB RD 

ANH ARBOR MI 48103-1552 


BOARD 


J 


We ate outside ata 


little place Elm 


Actually, it poured rain that day in a little town in Florida. This simple, yet damaging, fact was 
discovered by an attorney in Massachusetts who did a quick search of newspaper weather archives 
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you hadn’t even thought to look for. Making it a rainy day for your opponent, and a fast trip 


to the settlement table for you. 
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Web-savvy attorneys prefer LexisNexis” 


At LexisNexis, we let the facts speak for themselves. 
One undeniable fact is that you, our valued customers, 
are voting with your keyboards and making Web-born 


Corporate Achievement Award LexisNexis at www.lexis.com the preferred online 


Best Online Government or Legal 
Information Service (www.lexis.com) 


Best Online Professional Reference and public records information. 
Product or Service (www.lexisONE.com) 


provider for all your critical legal, business, news, 


— Software and Information Industry Association 

Codie Awards, 2002 

More and more legal professionals are turning to the 

2002 WINNER 

reqhnola or LexisNexis services every day. Already this year, you have 
Awards’ 


ning a sora pushed us over the unprecedented Two Million Searches 


Favorite Legal Research Tool Per Day milestone. For that we thank you, and promise 
Favorite Document Assembly Program 


that we’ll continue to deliver the authoritative content, 
Favorite Document Automation Solution 


— TechnoLawyer @ Awards, 2002 easy-to-use tools, and exceptional service and support 
10 


that you’ve come to count on...day in and day out. 


Top 100 Companies that Matter MOST 
in Knowledge Management 


— KMWorld magazine, 2002 
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Letters 


Another Look at MDPs 

In light of Arthur Andersen & 
Co.’s troubles arising out of its pro- 
fessional practices in the context of 
inter alia Enron Corporation and 
the Baptist Foundation of Arizona, 
I recommend your readers reread 
the Journal’s March 2000 position 
papers in which Florida Bar mem- 
ber proponents of MDPs clashed 
with Florida Bar member opponents 
of MDPs. I would like to add to that 
discussion. 

During the August 1999 annual 
meeting of the American Bar Asso- 
ciation in Atlanta, Georgia, which I 
attended, the ABA Commission on 
Multidisciplinary Practices pre- 
sented its report to the ABA House 
of Delegates, stating in part: “law- 
yers should be permitted to deliver 
legal services through a... part- 
nership, professional corporation or 
other association or entity that in- 
cludes lawyers and nonlawyers and 
has as one, but not all, of its pur- 
poses the delivery of legal services 
to clients ... .” This recommenda- 
tion touched off a firestorm of con- 
troversy. The Florida Bar, which I 
believe to have been the forerunner 
of all the state bar associations, was 
suddenly not alone in grappling 
with the issues raised by MDPs. 

During the course of the ensuing 
debate, which I followed, the “big 
five accounting firms’ were held up 
by the proponents of MDPs as the 


professional business model for fu- 
ture professional security and pros- 
perity. Moreover, the following points 
were borrowed directly from the big 
five (I paraphrase): “clients need and 
demand one stop shopping”; “firm 
dualities of interest or possible con- 
flicts of interest arising in the course 
of multidisciplinary practice, such as 
arise in the context of client factual 
disclosures or advice from firm tax 
partners running contrary to advice 
from firm audit managers, are en- 
tirely avoided or easily diffused by 
erecting ‘Chinese Walls’ between 
their respective practice groups 
within the multidisciplinary firm.” 

Despite the fearful power of these 
arguments, for example, the New 
York State Bar Association acted to 
approve MDPs on July 23, 2001, the 
concerns of the now apparent minor- 
ity were still heard. For example, 
SEC Commissioner Norman 
Johnson in his remarks of January 
27, 2000, in San Diego said, 
“Shouldn’t we be troubled by the 
impact nonlawyer management 
might have on lawyers’ professional 
judgment? There is an old proverb, 
‘He who controls the purse controls 
all.’ Would certification [a reference 
to lawyers in MDPs certifying their 
compliance with state Supreme 
Court ethical and disciplinary rules, 
the approach later adopted by 
NYSBA] to a state court annually 
change this reality?” 


He puts them on hold so he can do background music. 
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Oath of Admission 
to The Florida Bar 


The general principles which 
should ever control the lawyer 
in the practice of the legal pro- 
fession are clearly set forth in 
the following oath of admission 
to the Bar, which the lawyer is 
sworn on admission to obey 
and for the willful violation to 
which disbarment may be had. 

“| do solemnly swear: 

“| will support the Constitution 
of the United States and the 
Constitution of the State of 
Florida; 

“| will maintain the respect 
due to courts of justice and ju- 
dicial officers; 

“| will not counsel or maintain 
any suit or proceedings which 
shall appear to me to be un- 
just, nor any defense except 
such as | believe to be honestly 
debatable under the law of the 
land; 

“| will employ for the purpose 
of maintaining the causes con- 
fided to me such means only 
as are consistent with truth and 
honor, and will never seek to 
mislead the judge or jury by 
any artifice or false statement 
of fact or law; 

“| will maintain the confi- 
dence and preserve inviolate 
the secrets of my clients, and 
will accept no compensation 
in connection with their busi- 
ness except from them or with 
their knowledge and approval; 

“| will abstain from all offen- 
sive personality and advance 
no fact prejudicial to the honor 
or reputation of a party or wit- 
ness, unless required by the jus- 
tice of the cause with which | 
am charged; 

“| will never reject, from any 
consideration personal to my- 
self, the cause of the defense- 
less Or Oppressed, or delay 
anyone’s cause for lucre or 
malice. So help me God.” 
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Upon my further thinking about 
Commissioner Johnson’s remarks 
sobering thoughts arise. If Arthur 
Andersen could be compromised in 
its audit certifications to the invest- 
ing public through over cross-selling 
and other behaviors rewarded in 
multidisciplinary practices, imagine 
the position of an estate planning 
attorney working as such in a firm 
managed by CLUs having to deter- 
mine whether or not life insurance 
is the solution to family transfer tax 
problems. Thoughtful readers will 
also recall that Andersen’s bending 
of the rules side-by-side with Enron 
is more than a mere isolated instance 
of Andersen’s multidisciplinary prac- 
tices run wild. Finally, there is no 
surprise whatsoever Andersen and 
Enron lacked control over their un- 
intended consequences of their rule 
bending. 

The lesson to me, therefore, is 
whatever may be the time horizons 
of accounting firms, insurance, real 
estate and other brokerage agencies, 
investment advisory firms or pen- 
sion consulting and the myriad other 
subject matter consulting firms now 
established in law firm territory, any 
decent law firm is going to think 
about its MDP status on a 50-year 
time horizon. Why? Human nature 
doesn’t change, nor do the conse- 
quences flowing from its darker side. 
Anderson’s actions have reaffirmed 
these truths in the course of its about 
20-year MDP practice which, accord- 
ing to Paul Volcker, is terminated. 

RosBert SCHWARTZ 
Westfield, N.J. 


Interest on Judgments 

I commend any author who tries 
to write eloquently about the subject 
of the award of interest on judgments 


(“Prejudgment Interest and 
Postjudgment Interest: What’s in a 
Name,” March). As many of us know, 
it is an important issue which is fre- 
quently relegated to afterthought 
status in the bustle of litigation. 
However, without knowing it, the is- 
sue can grow in significance and be- 
come a matter which itself drives the 
litigation. Take this case as an ex- 
ample: 

In February 1975 an oil tanker 


named the S.S. Robert Watt Miller 
collided with a stationary dredge 
named the Dredge Alaska in the St. 
Johns River in Jacksonville, killing 
two of the dredge workers and in- 
juring a number of other seamen. 
Suit was filed in the U.S. District 
Court in the Middle District of 
Florida and over the next 21 years 
the case was litigated, passing 
through the 11th Circuit Court of 
Appeals on four occasions and on 
one of those occasions making it to 
the U.S. Supreme Court. 

This case illustrates why I ques- 
tion some of the policy arguments 
in the above article which were 
made against awarding prejudg- 
ment interest in cases where the 
damages are unliquidated. While in 
that case the primary issue which 
drove the appeals was contribution, 
imagine if one of the personal in- 
jury or death claimants had been 
compelled to wait for two decades 
to have his claim “liquidated” in the 
form of a judgment. 

The plaintiff who suffers an in- 
jury, or the spouse and children who 
lose a loved one and provider, have 
no control over whether their dam- 
ages are liquidated or unliquidated. 
As importantly, the defendant who 
causes an injury or death has no en- 
titlement to benefit from the acci- 
dent by obtaining the use of the 
money to which the plaintiffs will 
eventually become entitled after the 
case proceeds through the litigation 
process. 

Prejudgment interest simply re- 
turns the parties to the position 
which they would have occupied if 
the courts had been able to make 
an immediate determination of li- 
ability and the amount of the dam- 
age award. It neither punishes the 
defendant nor provides a windfall 
to the claimants. It should be a fa- 
vored element of damages in a fair 
and balanced system of resolving 
disputes. 

I believe the better public policy 
is to permit prejudgment interest in 
all cases from the date that a loss 
occurs, even if the damages are un- 
liquidated. 

G.J. Rop SULLIVAN, JR. 
Jacksonville 
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hat’s how it will seem to me 
soon... my term as your 
president. When you take 
a photograph of the sky, 
you can focus on a single star, or 
thousands, and capture them all in 
an instant. When I think of the 
grand privilege Mary Kay and I 
have enjoyed since June 22, 2001, I 
see an image of a thousand stars, 
more contributors to The Florida 
Bar’s well-being this year than I 
could ever do justice to in the space 
allotted to me in this column, on a 
single picture, taken only a few sec- 
onds ago. It’s over, it seems, almost 
before it began, but the image is 
vivid in my memory as it always will 
be, and I'll share it with you now. 


Equal Access to Justice 

Rededication, recommitment, and 
reenergizing the Bar’s public service 
traditions was our primary goal for 
the year. We started the year in 
Naples with our Equal Access to 
Justice Retreat. Nearly 150 partici- 
pants, including the Board of Gov- 
ernors, our Young Lawyers Divi- 
sion, our Florida Bar Foundation 
Board of Directors, our retreat steer- 
ing committee and others listened 
for a day and a half as the needs of 
the people, especially the poor and 
needy, for legal services were de- 
scribed and studied. 

Retreat highlights included an 
interactive panel discussion, a pre- 
sentation on the goals and realities 
of access to justice, a luncheon ad- 
dress by ABA President Bob 
Hirshon, a presentation of the re- 
sults of a recent national poll 
(which showed strong public sup- 
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President’s Page 


“As I See It” 


Like a Flash of Light 


port for government funding of le- 
gal aid) and a showcase of model 
access programs. Judge Bill Van 
Nortwick, who presided, noted six 
common themes among retreat par- 
ticipants: 

¢ Creation of a broad-based state- 
wide commission or task force to 
make long-term recommendations 
on how to improve access to the le- 
gal system. Such a broad-based en- 
tity would also broaden the con- 
stituency supporting increased 
access. 

¢ Support for additional funding 
for legal aid and, in particular, sup- 
port for state funding. 

* Creation of a system to provide 
greater information to the public on 
access and the law. Specific recom- 
mendations include a Web site and 
an ombudsman at the courthouse. 

¢ Support education of the public 
about the legal system. Specific rec- 


ommendations include expanding 
the Speakers Bureau, encouraging 
lawyers and judges to speak in 
schools, reintroducing civics classes 
in the school curriculum, and using 
televised public service ads. 

e Expand alternative dispute 
resolution techniques to resolve dis- 
putes before they require courtroom 
resolution. 

e Expand the availability of law- 
yers to the poor, working poor, and 
middle class. Specific recommenda- 
tions included expanding pro bono 
and prepaid legal services and de- 
veloping a loan forgiveness program 
to enable law school graduates to go 
into public service. (Final Report, 
The Florida Bar, 2001 Board of Gov- 
ernors Retreat, p.1) 

As is readily apparent, the retreat 
report contains enough substantive 
recommendations to occupy my term 
and those of several of my succes- 
sors, who no doubt will have their 
own worthy agendas to carry out. I 
truly hope the report will provide 
guidelines for future leaders to ulti- 
mately realize our dream of provid- 
ing equal access to justice for our 
citizens and residents. For my term, 
we focused on one (some said unat- 
tainable) goal: state funding. The 
Florida Access to Civil Legal Assis- 
tance Act (HB 491) awaits Governor 
Bush’s signature as I write this col- 
umn. The bill, when law, will 
achieve the retreat’s primary recom- 
mendation and join Florida with 39 
other states that already provide 
various levels of state funding to 
augment our profession’s role in car- 


Continued on page 10 
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Present funding levels ($500,000 in the 
Senate, $2,000,000 in the House) promise a 
real opportunity to begin the process of 
making the state a full partner in the process 
of providing equal access to justice and 
carrying out an important social responsibility. 


rying out our great public service 
tradition of pro bono publico. 

This year, our dedicated Florida 
Bar legislative staff, led on the in- 
side by Paul Hill and on the out- 
side by Steve Metz, delivered a 
powerful public service message to 
the Florida Legislature, and the 
legislature responded. Though, 
once again, there were many bills 
filed by our detractors which would 
have weakened the legal system 
and the independence of our pro- 
fession and our judiciary, none 
passed. None were even seriously 
considered. 

On the other hand, the first bill 
actively sponsored by The Florida 
Bar in recent memory (HB 491) 
passed by a combined vote of 159-1. 
Our public service message pre- 
vailed. Five of our state’s major 
newspapers editorially supported 
the bill, it was favorably considered 
by five House and Senate substan- 
tive committees without a single dis- 
senting vote, and it enjoyed the sup- 
port of more House and Senate 
cosponsors (62) than any other leg- 
islation filed this year. 

Present funding levels ($500,000 
in the Senate, $2,000,000 in the 
House) promise a real opportunity 
to begin the process of making the 
state a full partner in the process of 
providing equal access to justice and 
carrying out an important social re- 
sponsibility. Hopefully soon, nearly 
30,000 Florida lawyers, who volun- 
teer more than $170,000,000 worth 
of their time annually for the public 
good, won’t have to turn away 
400,000 indigent cases a year for 
lack of resources. 
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ACT 

The nation was traumatized by 
the dramatic and tragic events of 
September 11, 2001. It was already 
a memorable day for me. Executive 
Director Jack Harkness and I were 
attending a conference at the Su- 
preme Court, beginning the process 
of reporting on the activities of the 
Bar. It was 9:20 a.m. and Chief Jus- 
tice Wells was presiding as the bai- 
liff entered the conference room and 
delivered a written message to him. 
His face fell. Someone, I thought, 
was about to receive some very seri- 
ous news. I had no idea it would be 
all of us. 

We should be proud of The Florida 
Bar’s response. Contact was made 
immediately with the bars of the city 
and state of New York to offer as- 
sistance, particularly based on our 
experience with the Hurricane An- 
drew and ValuJet disasters. We, un- 
fortunately, learned a lot from both 
of these Florida tragedies, and we 
passed it on to our New York col- 
leagues. We also discovered that we 
had no disaster relief fund to assist 
our membership in their over- 
whelming desire to contribute finan- 
cially to the victims and their fami- 
lies. We’ve corrected that omission. 
Florida Attorneys Charitable Trust 
(ACT) is now a fully qualified 
501(c)(3) entity, moving toward its 
goal of being a substantially en- 
dowed fund for use should tragedy 
strike again. 


Judicial Selection and 
Judicial Independence 

The Florida Bar now plays a dif- 
ferent but still important role in ju- 


dicial selection. We now nominate 
three attorneys for each of four of 
nine positions to the governor, who 
appoints members of the various ju- 
dicial nominating committees from 
our nominees. The task of collecting 
and screening these nominees falls 
to five screening committees, one per 
appellate district. In our first effort 
at complying with the new proce- 
dures we forwarded 78 nominees to 
Governor Bush, from which he has 
selected 26 new JNC members. 
While the governor could have re- 
jected any panel of nominees, he did 
not do so because the quality of The 
Florida Bar nominees was excellent. 
This year, because there are two 
Florida Bar vacancies, 156 nomi- 
nees will be forwarded to the gover- 
nor. The task of innovating this new 
procedure and making it work fell 
to Orlando board member Kirk 
Kirkconnell, the overall chair of the 
program. It worked—and worked 
well—because of Kirk’s efforts and 
those of the screening committee 
members. 

Judicial independence is about a 
system of selecting judicial officers 
who are unbiased, fair, impartial 
and free of political influence. We 
are proud of The Florida Bar’s con- 
tinuing role, in cooperation with the 
governor, in this important process. 


Technology 
Working For You 

Our Technology Task Force, very 
ably chaired by Board of Governors 
member David Welch, began its 
work in October. The task force, con- 
sisting of some of our most techno- 
logically savvy Florida Bar members, 
has worked diligently and will con- 
tinue to do so for many years to keep 
The Florida Bar, and each of you, on 
the cutting edge of technological in- 
novation. Be prepared soon to log on 
to MyFloridaBar.com, a custom-de- 
signed “Web portal” modeled after 
MyTexasBar.com, a Texas Bar inno- 
vation enlisting 32,000 Texas Bar 
members in its first 90 days. In- 
tended as a free service to Florida 
Bar members, MyFloridaBar.com 
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Our commission’s report generally adopts 
the ABA safe harbor concept, with certain 
notable exceptions described in the report, 
and reaffirms the important role of each 
state’s judiciary in the licensure of attorneys 
and the regulation of the practice. 


will enhance your practice and bring 
your Florida Bar closer to you than 
ever before. News, weather, 
thoughts for the day, free access to 
Florida statutory and case law, and 
many other services will be at your 
fingertips. 


Ethics 2000 

In 1997, the American Bar Asso- 
ciation began a comprehensive re- 
view of the ABA Model Rules of Pro- 
fessional Conduct. Proposed new 
model rules were extensively de- 
bated and finally approved at the 
ABA midyear meeting in Philadel- 
phia in February, but not without 
considerable input for the Florida 
delegation from the Florida Ethics 
2000 Review Panel. The review 
panel, consisting of some of our best 
ethics experts under the leadership 
of Adele Stone of Hollywood, pro- 
duced its report nine weeks early. 
The report was concise, comprehen- 
sive, and extremely useful. In the fu- 
ture, a follow-up panel will work to 
provide recommendations to the 
board on future adjustments to our 
Code of Professional Responsibility 
based on the ABA Ethics 2000 report. 
Issues such as conflict of interest 
rules for former judges or arbitrators, 
lawyers as witnesses, communica- 
tions with represented persons, and 
professional independence will be 
topics of discussion. We owe a debt 
of gratitude to Adele Stone for her 
and the review panel’s hard work. 


Multidisciplinary Practice/ 
Strategic Alliances 

The multidisciplinary practice de- 
bate has been concluded. Lawyers in 
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Florida will not share legal fees or law 
firm ownership with nonlawyers. 
While a few states may permit this 
concept, the vast majority will not. 
However, under the leadership of 
Tampa Board of Governors member 
Bill Kalish and former Ft. Lauderdale 
board member John Hume, efforts are 
underway to craft rules dealing with 
“strategic alliances” with other pro- 
fessions. This debate is in an early 
stage, and it remains to be seen if 
rules preserving the core values of our 
profession while permitting close 
business relationships with other pro- 
fessions can be written. 


Multijurisdictional Practice 
This complex issue, dealing prima- 
rily with the interstate practice of 
law and considered by the ABA in the 
aftermath of the multidisciplinary 
practice debate, was thoroughly 
studied by the Special Commission 
on Multijurisdictional Practice, very 
competently chaired by Board of Gov- 
ernors member Rich Gilbert from 
Tampa. Our commission’s report 
generally adopts the ABA safe har- 
bor concept, with certain notable ex- 
ceptions described in the report, and 
reaffirms the important role of each 
state’s judiciary in the licensure of 
attorneys and the regulation of the 
practice. The report will be a valu- 
able tool for the Florida delegation 
when the ABA recommendations are 
debated in August at the ABA annual 
meeting in Washington, D.C. 


The Commission on the 

Legal Needs of Children 
Begun during the term of former 

President Edith Osman, this ex- 


traordinary special commission, 
through the tireless dedication of 
Judge Sandy Karlan, presented its 
final report on May 24. The report, 
the product of truly inspired mem- 
bers of our profession and others, 
will be a national vanguard, for the 
first time detailing the responsibili- 
ties of society toward legally pro- 
tecting the most helpless among us, 
and our most precious resource, our 
children. 


Insurance Practices Il 

It was in 1969 that the Supreme 
Court of Florida rejected a Bar-pro- 
posed amendment to the Rules 
Regulating The Florida Bar that 
would have prohibited the then-na- 
scent practice of insurance carriers 
utilizing in-house attorneys (staff 
counsel) to directly represent 
insureds, Jn Re: Rules Regulating 
The Florida Bar, 20 So. 2d 6 (Fla. 
1969). The court directed the Bar to 
craft rules amendments to regulate 
the new practice model and to safe- 
guard the public. 

We have belatedly completed the 
task, but in the intervening three 
decades the practice of utilizing staff 
attorneys by the carriers has quietly 
grown to an estimated 30,000 law- 
yers in Florida and the rest of the 
nation. The practice has generated 
little, if any, documented instances 
of public harm. The carriers have 
forcefully and effectively argued the 
increased public benefit of lower 
claims resolution costs, translating 
to lower premiums. 

But the practice has not been 
without considerable controversy, as 
staff attorneys, in an effort to con- 
ceal insurance coverage from jurors, 
have attempted to adopt the appear- 
ance of more traditional practice 
models. The Florida Bar’s Special 
Commission on Insurance Practices 
I, provided a partial solution, i.e., a 
Statement of Insured Client’s 
Rights, a proposal that was just ap- 
proved by the court, No. SC01-1509; 
Amendments To Rules Regulating 
The Florida Bar (Fla. Apr. 25, 2002). 
However, events in a trial court in 
Miami precipitated the need to pro- 
pose a more comprehensive resolu- 
tion of the ethics issues created by 
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the insurance staff attorney practice 
model. United Services Automobile 
Association v. Goodman, etc., et al, 
SC01-1700 (Fla. Apr. 19, 2002). 

I asked former board member 
Mike McMahon to chair Insurance 
Practices Special Commission II. 
Chair McMahon and his blue rib- 
bon panel, acting under serious 
time constraints, produced an ex- 
cellent report (including proposed 
rules amendments), which was 
adopted by the board in its entirety 
in March. Specific rules proposals 
will be forwarded to the Supreme 
Court by July. Indeed, the 
commission’s proposals may well be 
a national model for dealing with 
the complex issues considered by 
Insurance Practices II. I am grate- 
ful for, and we can all be proud of, 
the commission’s work. 


Rules Amendments 

The rules package, argued in 
January and approved by the court 
on April 25, 2002, contained three 
other significant amendments. New 
Rule 4-5.7 and the supporting new 
commentary, the Ancillary Business 
Rule, will provide needed guidance 
to lawyers and law firms engaging 
in nonlegal businesses. For the first 
time, the ability of lawyers to engage 
in businesses ancillary to the prac- 
tice of law but not subject to the 
strict rules of discipline within the 
practice is clearly spelled out. 

Rule 4-5.3 complimented by Rule 
10-2.1 eliminates the well-docu- 
mented public harm caused by the 
deceptive use of “paralegal, legal 
assistant or other similar terms” 
when individuals so referring to 
themselves do not work for or un- 
der the supervision of a member of 
The Florida Bar. Use of the terms 
“paralegal, legal assistant or simi- 
lar terms” pursuant to amended 
Rule 10-2.1 will constitute per se the 
unauthorized practice of law, giving 
our UPL committees an important 
new tool to protect the public. 


In Conclusion 

All in all, I believe we got a lot 
done. But, frankly, there were sev- 
eral more projects we might have 
undertaken given more time. Things 


The Ancillary Business Rule will provide 
needed guidance to lawyers. For the first 
time, the ability of lawyers to engage in 
businesses ancillary to the practice of law 
but not subject to the strict rules of discipline 
within the practice is clearly spelled out. 


like using moral persuasion to stem 
the growing tide of commercial pub- 
lic advertising in the phone book, on 
billboards, on television and radio 
and in newspapers that has so nega- 
tively impacted the image of our 
profession. I would like to see some 
disturbing trends reversed, like the 
ever-increasing dependence on the 
billable hour and billable hour quo- 
tas in many of our law firms. And 
how about the growing willingness 
of our firms to permit casual dress 
in the workplace? Maybe you like 
that casual ambience, but almost 
assuredly, your clients don’t. Survey 
them on the subject. Finally, I think 
law school curricula need to be ad- 
justed to make it possible for prac- 
ticing lawyers to obtain advanced 
degrees in their chosen specialties. 
In this high-tech era, with the trend 
toward distance learning by so 
many respected institutions of 
higher education, I see little excuse 
for not taking legal education to the 
next plateau. 

But I'll step off of the bully pulpit 
now ... for the last time as your 
President. I am so grateful for this 
opportunity of a lifetime and so sad 
to see it come to a close. My deepest 
appreciation goes to all who assisted 
me this year: the fabulous staff at 
Bar headquarters, led, of course, by 
Executive Director Jack Harkness, 
the extraordinary efforts of the 
Board of Governors, my Executive 
Committee, always there when I 
needed them, and all of the stand- 
ing and special committees and sec- 
tions that worked so hard for us. 
They all made whatever success we 
enjoyed this year possible. 


Young Lawyers Division Presi- 
dent Liz Rice was a true pleasure. 
What a great job she did for those 
“younger” members of the Bar. And 
I could not have asked for nor re- 
ceived better support than that 
given me by your incoming presi- 
dent, Tod Aronovitz, a special friend 
destined, I believe, to be a great 
leader next year. 

To my friends at the firm, Ruden, 
McClosky, Smith, Schuster and 
Russell P.A., I have never been 
prouder of my 32-year partnership 
with you. Each of you has been a 
part of this presidency, with your 
help, your encouragement, and your 
unselfish support. I especially thank 
my friend and managing partner 
Carl Schuster, Mickey Cummings, 
my law partner and respected mem- 
ber of the Board of Governors, and 
my administrative assistant Wanda 
Elkins. 

To my daughter Cristine (I am 
honored to call her my protégé) and 
to my son Greg, the brand new phy- 
sician, thank you for being my 
sounding board and a large part of 
my inspiration. And to our First 
Lady, Mary Kay, thank you once 
again for softening my rough edges 
and for spending our 39th year to- 
gether with me, encouraging me, 
supporting me, and loving me, on 
this marvelous journey among the 
stars. 


TERRY RUSSELL 
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Annual Reports 


Sections and Divisions 
The Florida Bar 


Administrative Law 

This has been both an exciting and challenging year 
for the Administrative Law Section—exciting because of 
the continued progress in implementing many of the long- 
range plans of the section, and challenging primarily due 
to the continuing threat to the APA by the state legisla- 
ture, some members of which seem intent on limiting 
the due process rights of private parties to challenge 
agency action. 

During the 2002 session, several bills were introduced 
that would have severely pe- 
nalized private parties seeking 
to challenge the preliminary 
decisions of administrative 
agencies or to appeal agency 
final orders. The section 
played a significant role in op- 
posing these bills and others 
that would have eroded the 
APA’s due process protections. 

Once again our section’s lob- 

byists, Bill Williams and 

Linda Rigot, are to be com- 

mended for their outstanding 

work in keeping track of all § Fe 
bills that would impact the 

APA and in effectively commu- —_ 

nicating the section’s adopted 
legislative positions to our law- 
makers. 

In addition to fending off as- 
saults on the APA, the section continued its tradition of 
offering outstanding CLE programs. In January the sec- 
tion sponsored the “Ins and Outs of the Administrative 
Procedure Act,” which featured an impressive array of sea- 
soned and talented practitioners. Co-chairs Li Nelson and 
Dan Stengle are to be commended for their fine work in 
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putting together an extremely successful program. As 
chair-elect of the section, Li is already well along in her 
planning for the Pat Dore Administrative Law Conference 
to be held later this fall. 

Publications have long been an important focus of the 
section, and this year was no exception. As chair of the 
Publications Committee, Charlie Stampelos did an out- 
standing job in coordinating the efforts of the section’s 
Bar Journal (Debbie Kearney) and Newsletter (Liz 
McArthur) editors. Many thanks to both Debbie and Liz 
for the great job they con- 
tinue to do in soliciting, ed- 
iting, and publishing the 
quality articles that admin- 
istrative law practitioners 
have come to expect from the 
section. 

Under the leadership 
of Membership Committee 
co-chairs Booter Imhof and 
Christiana Moore, the sec- 
tion has now grown to more 
than 1,100 members. How- 
ever, the focus has not sim- 
ply been numbers, but rather 
to expand the membership to 
include a broad range of ad- 
ministrative law practitio- 
ners and law students. By all 
indications, this effort has 
been successful. 

Particularly gratifying was the progress made this 
year toward the implementation of the section’s Web 
site. At its March meeting, the executive council voted 
approval of the site development plan presented by 
a local Web-design firm. Overseeing the develop- 
ment plan has been Treasurer Bobby Downie, who 
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the pard’s usage has doubled in j 


The Business Law Section enjoys wide 
respect for its primary role in drafting 
and reviewing key legislation affect- 
ing Florida’s businesses. 


has devoted untold 
hours in researching 
other section Web 
sites, interviewing 
designers, and identi- 
fying content to inter- 
est visitors. The site 
was expected to be- 
come operational this 
spring, and initially 
will focus on links 
most likely to be of 
use to the administra- 
tive law practitioner, 
as well as past Bar Journal articles 
on administrative law. 

As has become a tradition, the 
section’s annual retreat was held in 
October at Melhanna Plantation in 
Thomasville, Georgia. This retreat 
provides an opportunity to discuss 
long-range plans and goals in a re- 
laxed, informal setting. My thanks 
to the many executive council mem- 
bers who participated in the retreat 
—they were rewarded with the beau- 
tiful and tranquil setting of the plan- 
tation conducive to long-range plan- 
ning. Again, special thanks to Li 
Nelson for serving as coordinator. 

I have enjoyed serving as section 
chair this year, and I look forward 
to watching the continued progress 
that will be made under the leader- 
ship of your incoming chair and the 
continued involvement of a very able 
and talented executive council. Fi- 
nally, thanks to our section admin- 
istrator, Jackie Werndli, for her sup- 
port throughout the year. 

Dave Chair 


Business Law 

The Business Law Section enjoyed 
another strong year and established 
a solid foundation for progress on 
important initiatives. We invite 
Florida Bar members to join the more 
than 4,500 lawyers of our section in 
doing key work in CLE, legislation, 


and publica- 
tions. 

Member- 
ship. We were 
very pleased to 
welcome’ the 
Computer Law 
Committee to 
our section and 
committee 
members Steve 
Krulin and Joel 
Rothman to our 
executive coun- 

cil. The Computer Law Committee 
has long been a separate substan- 
tive committee of the Bar. With this 
addition, the section now addresses 
all aspects of required legal repre- 
sentation for technology companies, 
including entity formation, capital 
raising, intellectual property protec- 
tion, licensing structures, and liti- 
gation. 

We enjoyed record attendance at 
our members’ annual retreat at the 
Naples Ritz-Carlton in August. 
Highlights included a very well-re- 
ceived luncheon speech by Chief 
Justice Charles Wells regarding the 
Supreme Court’s handling of Bush 
v. Gore and a panel presentation in 
which four law firm managing part- 
ners joined consultants Bill 
McAllister and Chuck Santangelo 
(Hildebrandt) in discussing law firm 
management trends. We hope all 
section members will mark their cal- 
endars for this year’s section retreat 
at the Naples Ritz-Carlton on Au- 
gust 22-25, which will feature Dis- 
trict Court of Appeal Judge Chris 
Altenbernd and a panel of in-house 
counsel offering advice regarding 
how counsel can best serve their cor- 
porate clients. The retreat offers a 
great opportunity to see section col- 
leagues in one of the state’s finest 
resort venues. LexisNexis was our 
primary sponsor of the 2001 retreat 
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and will be our lead sponsor this 
year. 

Legislation. The section enjoys 
wide respect for its primary role in 
drafting and reviewing key legisla- 
tion affecting Florida’s businesses, 
including our state’s version of the 
Uniform Commercial Code, the 
Florida Business Corporation Act 
and Limited Liability Company Act, 
the Uniform Fraudulent Transfer 
Act, laws governing franchises, the 
noncompete statute, Florida’s “Blue 
Sky” securities laws, and Florida 
laws governing franchising and an- 
titrust. We spend much of our efforts 
and resources drafting legislation 
and shepherding it through the 
Florida Legislature. 

Through the extremely hard work 
of members Mark Wolfson and Don 
Workman, the section drafted and 
successfully gained passage of Re- 
vised Art. 9 of the Uniform Commer- 
cial Code in the spring 2001 legisla- 
tive session. The section appears 
likely to gain passage of its legisla- 
tive agenda for 2002, including 
amendments to the statutes govern- 
ing limited liability companies and 
Art. 9. The section benefits every 
year from outstanding work of its 
lobbyist, Bill Wiley. The respect that 
Bill enjoys in Tallahassee continues 
to be a great asset for us. 

The section began comprehen- 
sively reviewing the Florida Busi- 
ness Corporation Act this year for 
the first time since its enactment in 
1989. Corporations, Securities, and 
Financial Services Committee Chair 
Gary Teblum established a working 
committee that is drafting legisla- 
tion. We invite interested corporate 
lawyers to join in this important 
project. The committee includes a 
good mix of veterans and lawyers 
eager to learn by participating in the 
drafting process. 

CLE. Our flagship CLE program, 
the Annual View From the Bench, 
is a mainstay for bankruptcy prac- 
titioners across the state, again at- 
tracting a standing room only 
crowd. We appreciate the leader- 
ship of Roberta Colton, Paul 
Singerman, and Judge Mike 
Williamson in organizing this pro- 
gram. 


Under the leadership of Stephen 
Nagin and Jim Gale, the Intellec- 
tual Property Committee held its 
fourth annual Internet Law Update, 
a program that every year is highly 
praised. The Annual Federal Secu- 
rities Institute cosponsored by the 
section had its 20th anniversary and 
continues to grow in stature. With 
David Ackerman as editor and with 
sponsorship from LexisNexis, a new 
edition of the section’s widely used 
Business Litigation Manual was 
published this year. 

Web site. The section’s new Web 
site is up and running at 
www.flabuslaw.org. The site fea- 
tures seminar outlines, sample 
pleadings, section committee devel- 
opments, links to other useful sites, 
and chat room facilities for each 
committee. Our site results from the 
tireless work of Communications 
Committee Chair Diane Wells and 
her committee, Steve Fender, Alan 
Howard, John MacDonald, and 
Steve Peretz. Please check it out! 

In the coming year, the section 


will be in the capable hands of John 
Emmanuel, chair, Jim Murphy, 
chair-elect, and Maxine Long, sec- 
retary-treasurer, who will have the 
pleasure of working with Alina Coo- 
per, our very capable, diligent, and 
hard-working section coordinator. 
Alina has done an outstanding job 
on a number of projects, including 
the Naples retreat and our CLE pro- 
grams. Alina, we appreciate your 
patience and hard work! 

DavE FELMAN, Chair 


City, County and 
Local Government 

The City, County and Local Gov- 
ernment Law Section is a section of 
about 1,500 attorneys. With many 
initiatives and committees serving 
our members, we have made 
progress this year in the areas of 
professionalism, education, and as- 
sistance to The Florida Bar. 

In the area of professionalism, I 
would like to report on five items. 
First, past chairs Mark Barnebey 
and Marion Radson, with the Pro- 


fessionalism Committee, have un- 
dertaken a program to present proc- 
lamations and plaques for various 
local government venues. Our mem- 
bers have personally presented 
these at many public meetings. The 
425 cities, 67 counties, and 67 school 
board meeting rooms have been pro- 
vided with a plaque on civility with 
a quote from Abraham Lincoln that 
“politeness costs so little.” We hope 
that it has the effect of bringing ci- 
vility and professionalism to public 
hearings in front of these various 
bodies, and we’ve received many let- 
ters and comments from elected of- 
ficials who appreciate our efforts. 

A second professionalism initia- 
tive undertaken by Miriam Maer 
and Kaye Collie provides pamphlets 
for citizen groups, making laws re- 
lating to government more acces- 
sible. At this point, we have provided 
pamphlets on public records and lob- 
bying. They are appropriate for citi- 
zen groups, homeowner associa- 
tions, and regional planning 
councils. 
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The City, County & Local Gov't Law 
Section keeps its members informed 
of developments in case law on Its 
Web site through a listserv. 


In a third professionalism initia- 
tive, our section has also provided 
for subsidized mediation training for 
our members with the promise that 
those participating will mediate 
community disputes on a pro bono 
basis, utilizing the expertise we 
have in land use and local govern- 
ment law. 

The fourth area is the impact our 
board certification program has had 
on local elected officials who must 
select in-house attorneys. This im- 
primatur of qualification from the 
Bar is comforting to the elected pub- 
lic servants making these decisions, 
and appreciated by them. Finally, 
our public law offices also work with 
and mentor law school students, and 
Mary Helen Campbell is providing 
awards for both law school students 
and interns who serve on a pro bono 
basis in our various departments. 

We offer five seminars and work 
in conjunction with other sections in 
a collegial manner to provide con- 
tinuing legal education. We offer 
joint seminars with the Environ- 
mental and Land Use Law Section 
and the Labor and Employment Law 
Section, and have coordinated with 
Georgetown and Tulane universities 
in the past to provide educational 
opportunities for our members. 
Jewel Cole, Mike Grogan, Larry 
Levy, Sandy MacLennan, and Herb 
Thiele help with this. 

We annually publish a Local Gov- 
ernmental Law Symposium in con- 
junction with Stetson University 
College of Law, highlighting aca- 
demic issues of interest. Professor 
J.J. Brown coordinates this effort. 
Emmy Acton provides additional 
communication through our news- 
letter, The Agenda, and Maureen 
Sikora edits columns for The Florida 
Bar Journal. 

We keep our membership in- 
formed of new developments in case 


law on our Web site through a 
listserv, mastered by Craig Coller. 
A former chair of our section, Judge 
James Wolf of the First District 
Court of Appeal, digests cases and 
e-mails them to us. In addition, a 
Local Government Handbook was 
prepared jointly with the Florida 
League of Cities and the Florida As- 
sociation of Counties to assist our 
members in researching local gov- 
ernment matters. 

We have also offered to assist The 
Florida Bar in several matters in 
which we have expertise. Herb 
Thiele provided a legislative analy- 
sis on HJR-1 at the Bar’s request, 
inasmuch as we work on many jus- 
tice coordination matters, represent 
clerks, sheriffs, and county commis- 
sions. Similarly, we may be able to 
help in the future with Art. V tran- 
sition issues. In addition, Joni 
Coffey, Susan Trevarthen, and oth- 
ers have worked with the Rules of 
Judicial Administration Committee 
on how to deal with quasi-judicial 
hearings before local government 
bodies which enter the court system 
as certiorari appeals. 

Our section has also provided a 
detailed response to The Florida Bar 
initiative of “Meeting the Chal- 
lenges—A Strategic Plan for The 
Florida Bar.” Our section has 
formed a Long Range Planning 
Committee, headed by Chair-elect 
Tom Pelham, the former secretary 
of the Department of Community 
Affairs. Many of our members have 
specific training in urban planning 
and demography and will offer tech- 
nical assistance. 

In the past, we have also provided 
support on legal research relating to 
the Constitutional Review Commis- 
sion, and auditing of legal services 
in local governments in financial dis- 
tress, at the request of the governor. 

Our section consists of both public 
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sector attorneys and private practi- 
tioners with expertise in the areas 
of city, county, and local government 
law. The past chairs, members of the 
executive committee, and committee 
members are very dedicated to do- 
ing this work to benefit all of our 
members. And, we would not be able 
to do this work without the outstand- 
ing support we receive from Carol 
Kirkland, our section administrator. 
Susan H. Cuuruti, Chair 


Criminal Law 

This year the Criminal Law Sec- 
tion has continued its focus on train- 
ing and educating lawyers through 
various long term programs. The 
Prosecutor Public Defender training 
program (P.P.D.) has been renamed 
the Gerald T. Bennett Prosecutor 
Public Defender Training Program 
and we have finalized an agreement 
with the University of Florida to 
continue the program at the univer- 
sity. Our goal is to create a self-sus- 
taining fund for the program. We 
have made our first contribution of 
$117,822 to the university to create 
the sustaining fund. 

In continuing law year’s work to 
prevent improper closing arguments 
by attorneys, we have presented 
seminars around the state. The first 
one was in Miami/Dade County fol- 
lowed by West Palm Beach. For the 
spring, we have scheduled programs 
for Jacksonville and are working on 
one for the Orlando area. Our goal is 
to duplicate the program around the 
state. The section has voted to pro- 
vide this program at no charge to any 
attorney seeking continuing educa- 
tion and the avoidance of error. 

We have received kudos from 
members of the Bar and judiciary, 
including trial judges as well as the 
Fiorida Supreme Court. We are com- 
mitted to the project, feeling that our 
primary goal as the Criminal Law 
Section is to educate our members 
as well as nonmember attorneys. 

For 2002, we have selected long 
time Miami Public Defender Bennett 
Brummer as the recipient of the Selig 
Golden Memorial Award for his years 
of service to the administration of 
justice and the representation of in- 
digent defendants. Brummer will be 


presented the award at our annual 
meeting in June. 

We have expanded our program to 
assist the legislature in formulating 
bills affecting criminal law matters. 
Through the hard work of our Leg- 
islative Chair Fred Schaub, we have 
provided background to legislative 
committees to assist their under- 
standing the ramifications of some 
of the proposed bills. These discus- 
sions and research have been well 
received by the legislature and have 
been presented in a spirit of educa- 
tion rather than partisanship. 

Because the section consists of 
prosecutors, defense attorneys, 
judges, and law professors, when we 


speak, our positions are respected as 
rational consensus. 

It has been a busy year and the 
members of the executive council, 
the past chairs, and others have 
worked hard to achieve our goals. In 
particular, Connie Stewart , staff li- 
aison, has assisted in coordinating 
and disseminating our written ma- 
terials for those who seek it. 

JUDGE DEDEE S. CosTELLo, Chair 


Elder Law 
To say this year has been chal- 
lenging is an understatement. But 
the section membership has perse- 
vered and, as one would expect, suc- 
ceeded in bringing value to the or- 


ganization, our clients, and those 
affected by the legal issues that 
arise as we age. 

The year began with a long-antici- 
pated and needed long range plan- 
ning meeting of the executive com- 
mittees and the Academy of Florida 
Elder Law Attorneys (AFELA). 
These two organizations consist of 
virtually the same folks. Because 
each of us has only so much time, 
money, and effort to devote to an 
organization, we needed to address 
how the section and AFELA could 
work together to advance the needs 
of the elder law bar and the elder 
citizens of this state. Many thanks 
to those who took an additional day 
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In continuing its work to prevent 
improper closing arguments by attor- 
neys, the Criminal Law Section has 
presented seminars around the state. 


to participate. Cur- 
rent president of 
AFELA, Joan 


The leadership 
team includes our 
immediate past 


Nelson Hook of 
New Port Richey 
helped coordinate 
the effort. Our spe- 
cial thanks to Rich- 
ard Milstein of Mi- 
ami who facilitated 
the program. Our 


chair, Ken Rubin, 
who supported me 
even when I did 
not know I needed 
supporting. 
Rebecca Berg, the 
incoming chair, is 
nothing short of 


efforts resulted in 

an agenda of coop- 

eration that will 

continue to be refined over the next 
several years. We left the meeting 
in August confident that our goals 
could be met, and I look forward to 
seeing them accomplished. 

The section’s retreat is always one 
of the best-attended and well-liked 
events of the year. Unfortunately, 
the retreat was scheduled for Sep- 
tember 11th through 13th, 2001, at 
the Don Cesar, St. Petersburg. In 
the days immediately following 9/11, 
I received several calls asking if we 
were going to cancel the retreat, but 
declined, thinking that would only 
play into the hands of the terrorists. 
We had an outstanding CLE pro- 
gram the day before the actual re- 
treat to examine the new elective 
share law, with speakers such as Dr. 
David Powell, who authored much 
of the legislation, and Ira Weisner, 
CELA, Sarasota. Attendance 
dwindled toward the end of the day, 
not because of 9/11, but because of 
Tropical Storm Gabriel. Despite our 
best efforts and intentions, the re- 
treat was canceled at the last 
minute because of the storm. Those 
of us who remained during the storm 
engaged in a thought-provoking dis- 
cussion on the practical impact of 
the elective share legislation on the 
elder law practice. 

Although we missed our retreat, 
we have had a very successful year. 


outstanding when 
it comes to cre- 
ative leadership 
and organizational skill. Stephanie 
Schneider, our administrative vice 
chair, continues to focus and iden- 
tify issues. Our substantive vice 
chair, Scott Solkoff, manages the 
substantive committees and makes 
sure information was processed, 
particularly for legislative issues. 
Chris Likens as treasurer and Nikki 
Boone as secretary rounded out a 
high energy, articulate, and produc- 
tive team. It would be impossible to 
do what we do without the assis- 
tance of our section administrator, 
Arlee Colman. 

Continuing Legal Education— 
The section continues its tradition 
of excellence in presenting continu- 
ing legal education. Nikki Boone, 
and now Vicki Bowers, have worked 
diligently to coordinate our CLEs in 
a way that is nothing short of spec- 
tacular. Although we missed the 
presentation when the retreat was 
canceled, Ted Connor’s presentation 
on Lady Bird Deeds and other title 
issues has been taped. In January, 
our Certification Review Course was 
very well attended. I am quite 
pleased that our February “Funda- 
mentals of Elder Law” in Tallahas- 
see, chaired by Linda Coleman of 
Clearwater, drew over 70 people. It 
is very gratifying to see that turn- 
out since five years ago no one in the 
panhandle seemed to know that el- 
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der law existed. I hope we can turn 
this into an annual CLE and com- 
bine it with the legislative training 
and workshops as we did this year. 
Of course, who could miss our sixth 
annual public benefits program in 
early April, chaired this year by Todd 
Zellen of Deerfield Beach. This has 
evolved into one of the most informa- 
tive and well-attended programs. 

The section co-hosted a CLE with 
the Trial Lawyers Section in late 
April. Several other sections have 
approached us to share information 
about elder law and how it may af- 
fect other practice areas. I hope this 
“strange bedfellows” CLE will be a 
springboard to other mutual efforts. 
It seems that as the practice of law 
has become more specialized, it has 
become even more important to stay 
in touch with practitioners in other 
substantive areas. 

Legislation —Our section has had 
an increasing presence in the legis- 
lative process. We tried a new tack 
this year by forming a Legislative 
Task Force, consisting of the chair, 
the chair-elect, the substantive 
chair and two others, Chris Likens 
and Emily Moore. 

The task force met with legisla- 
tive staff and legislators, and 
tracked legislation during the spe- 
cial sessions and into the regular 
session. About halfway through the 
regular session, we contracted with 
Steve Rachin to help us with bill 
tracking and technical assistance. 
With Steve’s help, we were able to 
make a real difference in legislation, 
such as the elective share glitch bill. 

Mentor Program. One of the best 
benefits of our section is the mentor 
program. Chaired once more by the 
incredible Sheri Kerney of Orlando, 
this program allowed numerous 
practitioners new to elder law access 
to a more seasoned attorney for ad- 
vice and counsel. We are very proud 
of this program and expect its con- 
tinued success. 

Substantive Committees —This is 
the backbone of the section, provid- 
ing input for CLEs and legislative 
support. There are 14 substantive 
committees: After Life Care; Special 
Needs Trusts; Estate and Financial 
Planning; Ethics; Abuse, Neglect 


— 


and Exploitation; Government Ben- 
efits; Guardianship; Advance Direc- 
tives; Home and Community Care; 
Legislative and Public Information; 
Mentor; Medicaid; Publications; and 
Technology. Our Medicaid, (chaired 
by Mark Shalloway), Advance Direc- 
tive (chaired by John Evans), and 
Special Needs Trusts (chaired by 
Len Mondschein). 

Particular kudos to Len 
Mondschein of Miami and Alice 
Reiter Feld for their several years 
of effort putting together an in- 
depth seminar on special needs 
trusts for trial lawyers. Look for it 
in the future through AFELA. 

Several colleges and universities 
are working with section members 
to establish elder law curricula. Leg- 
islation will undoubtedly continue 
to keep us on our toes. Membership 
is increasing as more and more prac- 
titioners have elder-related issues 
arise. Liaisons with other sections 
will become increasingly important 
and helpful to all. 

Elder law attorneys are uniquely 
positioned to take part in shaping 
issues and solving problems that 
will affect every citizen over the com- 
ing years. This is an incredible op- 
portunity and an awesome respon- 
sibility. Ongoing education efforts of 
the Elder Law Section will focus on 
the ethical dilemmas and practical 
considerations faced by our member- 
ship as they maintain and develop 


their practices. Come join us! 
LAUCHLIN WaLpDocH , Chair 


Entertainment, Arts, 
and Sports Law 

2001-02 has been a very busy and 
productive year for the Entertain- 
ment, Arts and Sports Law Section 
of the Bar, which now has more than 
1,000 members. We are thriving, 
growing, and actively engaging new 
members. All of our programs this 
year have included new steering 
committee members, as well as sev- 
eral new program chairs and numer- 
ous new contributors to our news- 
letter. We had several first-time 
program chairs, as well as new roles 
to be filled, including law school li- 
aison and communications liaison. 

EASL kicked off the year with its 
retreat on Clearwater Beach to per- 
fect weather and three free CLE pro- 
grams covering intellectual prop- 
erty, sports, and music. A few weeks 
later EASL made its first appear- 
ance as a program presenter at the 
annual Florida Bar meeting. The 
seminar Entertaining the Press: 
Your Client and the Media — Friend 
or Foe was one of the best-attended 
sessions at the Bar, hosted by EASL 
forefather Joe Fleming. EASL con- 
tinued its education of its members 
with a Potpourri of Entertainment 
and Sports Law at the University of 
Florida, thanks to Pam Sherman, our 


law school liaison and program chair. 
November saw us return to a lead- 
ing role with the brainchild of Darryl 
Cohen, the annual Regional Enter- 
tainment and Sports Law seminar. 
This year the conference was in 
Puerta Vallarta with no expense to 
the section. 

At the midyear meeting, EASL of- 
fered two programs—cyberlaw and 
music—by new program chairs and 
committee chairs AndreaTullo 
(cyberlaw committee) and Jeff 
Grubman (litigation committee). 
These programs led us to our big- 
gest annual event, EASL’s Annual 
Legal Symposium on the World of 
Music, Film and Television, spear- 
headed by Richard Rappaport, the 
highlight of which was the reunion 
of two legends—Ray Charles and 
Tom Dowd—at EASL’s luncheon 
presentation to Mr. Dowd of its 
Crystal Gavel award for lifetime 
achievement in the industry. An in- 
novator, physicist, engineer, and 
producer, Mr. Dowd is one of the 
music industry’s most successful 
contributors, receiving a lifetime 
achievement award at the Grammys 
a few days before our Crystal Gavel. 

EASL put on its annual sports 
seminar, Sports Law 2002: Hot Top- 
ics for the New Century, at the Mi- 
ami Dolphin Training Facility on 
April 12th (kudos to Sylvia Krainin). 
This program was followed May 3 
with an international entertain- 


“Mike Papantonio’s latest work, 
Resurrecting Aesop, should be required 
reading for every courtroom lawyer. 

It is a book that invigorates the spirit, 
instructs with wisdom and sustains 


the soul. Aesop here is revealed as a 
keen observer of human nature. This 
book will be timeless as an advocate’s 
guide to decency and professionalism 
in the practice of law.” 


‘ord by 


Morris Dees! 


— Russ M. Herman 
New Orleans, Louisiana 
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EASL has used its resources to build a 
network of volunteer lawyers for the 
arts to assist those who cannot other- 
wise afford legal services. 


ment program at the Russian Con- 
sulate in New York City, Cultural 
Exchange 2002: The World of The 
Russian Federation and United 
States Entertainment Industries, 
chaired by Carolyn Herman. The 
year closed with our annual retreat 
Memorial Day weekend at the Dip- 
lomat Resort in Ft. Lauderdale. 
Marlon Hill, our communications li- 
aison, has done a superb job publi- 
cizing all events. 

By year’s end, EASL will have pro- 
vided its section members 27.5 
hours of CLE through its section 
service programs at an average of 
less than $10 per CLE hour. 

EASL has taken legislative posi- 
tions regarding the contraction of 
Florida’s baseball teams and the li- 
cense plate funding of golf programs 
for children. EASL’s directory this 
year includes helpful third party 
listings and forms. Four issues of its 
newsletter have been published, 
with articles by many new contribu- 
tors and edited by Ted Curtis. We 
have a redesigned Web site and new 
listserv, thanks to the diligent ef- 
forts of webmaster Chris Caswell. 

EASL has used its resources this 
year to help build a network of vol- 
unteer lawyers for the arts to assist 
those who can not otherwise afford 
legal services. In assistance to law- 
yers, this summer EASL will be de- 
livering fastrains (starting with 
sports and music) to The Florida Bar 
for the first-ever CLE publications 
in our areas, a long-awaited and sig- 
nificant achievement for the section. 
EASL should close its finances with 
more money than when it began, 
thanks to our many loyal sponsors 
and supporters. 

The Entertainment, Arts & Sports 
Law section of the Bar has engaged 
a myriad of brand-new faces and 
talents this year, bringing it fresh 
perspective and shared accomplish- 


ment. EASL members are among 
the most dedicated and hard-work- 
ing participants, giving tremen- 
dously of their time and even more 
sacrificially, always at their own ex- 
pense. EASL has clearly met its three 
goals this year—a variety of partici- 
pants, reasonable costs, and loca- 
tions for all. Thanks are huge and 
too extensive to list individually, but 
special note of thanks to Kim 
Kolback for her tireless efforts in 
making this year such a success. 
JULEE Chair 


Environmental and 
Land Use Law 

Our section continues to be a pro- 
ductive amalgam of public interest, 
government, and private attorneys, 
and affiliates. The membership re- 
mains stable, although we are work- 
ing hard to develop liaison relation- 
ships with other sections and 
professional organizations. 

Michelle Diffenderfer once again 
did a tremendous job as chair of our 
CLE programs. Michelle, along with 
program chairs Melissa Gross- 
Arnold and Susan Trevarthen, en- 
sured that our annual update at 
Amelia Island Plantation on August 
23-25, 2001, was a smashing suc- 
cess. 

Richard Hamann and Tom 
Ankerson returned from another 
brutal year of teaching summer 
school courses in Costa Rica to 
quickly put together a seminar on 
Recreational Boating, Waterway 
Management and the Environment 
in January, in Ft. Myers. This semi- 
nar had many elite speakers from 
the private and public sector. More 
importantly, more than twice as 
many people attended as we antici- 
pated. This is the second time that 
Richard and Tom have presented a 
section boating law conference. Both 
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times, this year and previously at 
Pier 66 in Ft. Lauderdale, they’ve 
put on incredible conferences. More 
to the point, it was a pleasant sur- 
prise that so many people attended 
in a non-standard location like Ft. 
Myers. This should be a valuable 
lesson for our future planning. 

As I write this, Irene Quincey, 
Paul Chipok, and Dave Culver are 
preparing a wetland regulation 
protection seminar in Orlando for 
April 5th. Just as Richard and Tom 
did, the wetlands seminar includes 
a tremendous roster of public and 
private speakers, including EPA 
representatives. 

As usual, the public interest law 
conference put on by the University 
of Florida School of Law with assis- 
tance from the section was a smash- 
ing success in March. Each year 
since I last spoke at that seminar, 
it appears to improve. There ap- 
pears to be a correlation. 

Additionally, the section assisted 
with the Florida Coastal School of 
Law Environmental Summit in No- 
vember of last year. Eric Smith and 
Derrick Gruner worked closely with 
Suzi Ruhl of the section in further- 
ing our section’s goals of community 
access to justice through the sum- 
mit. Further, Suzi was a speaker on 
one of the panels at the summit. 

The section continues to work 
with REGFiles in publication and 
distribution of the now three volume 
Treatise on Florida Environmental 
and Land Use Law. Additionally, 
the treatise is available on CD- 
ROM. While many people have been 
actively involved in the editing and 
production of the treatise, Mary 
Smallwood has done a tremendous 
job as de facto editor-in-chief. We are 
coordinating with the Real Property, 
Probate and Trust Law Section to 
attempt to have that section assist 
with several of the more real estate- 
oriented issues, such as conserva- 
tion easements and title matters re- 
lated to submerged lands. The two 
sections jointly published a two vol- 
ume CLE Manual for many years, so 
we are hopeful that the two sections 
can coordinate to continue to produce 
the best possible CLE product. 

We are working closely with our 


affiliate members as well. Bob 
Fingar got the Bar on the Board of 
Engineers’ approved list of CE pro- 
viders. We are working with the en- 
gineers and the Bar’s Administra- 
tive Law Section to produce a 
conference that is of interest to en- 
gineers, and which would be eligible 
for CE credits. Additionally, Terry 
Zinn and Kirk Burns are working 
with our affiliate chair, Phillip 
Elson, to prepare another affiliate 
seminar. 

SIDNEY ANSBACHER, Chair 


Equal Opportunities Law 

The Equal Opportunities Law 
Section (EOLS) is the newest of the 
Bar’s sections, formed in 1999 from 
the former Special Committee on 
Gender Equality and Equal Oppor- 
tunities in the Profession Commit- 
tee. Our first two chairs, Kimberly 
Gilmour and Raul Arencibia, 
drafted comprehensive bylaws to 
govern the new section, appointed 
an executive council, and got the sec- 
tion rolling. In 2001, then-Chair 
Raul Arencibia co-chaired the All 
Bar Conference on Diversity, a very 
effective event. At the June 2001 An- 
nual Meeting, EOLS co-sponsored a 
successful seminar focusing on 
women attorneys with the Florida 
Association for Women Lawyers to 
celebrate FAWL’s first 50 years. 
Membership in the section grew 
slowly. 

As of July 2001, our challenges 
were many, especially to increase 
membership in order to meet our 
budget. To help accomplish this 
goal, we determined we must in- 
crease our visibility to members of 
other sections as well as unaffiliated 
Bar members. As part of that effort, 
we presented an Affirmative Action 
seminar in conjunction with The 
Florida Bar Midyear Meeting in Mi- 
ami. Our January 11, 2002, semi- 
nar, entitled “Achieving Diversity 
Within the Law: The New Affirma- 
tive Action,” presented well-bal- 
anced, fresh perspectives on a host 
of affirmative action issues, includ- 
ing the enhancement of minority 
representation in education, em- 
ployment and government contract- 


The Environmental and Land Use Law 
section published the now three-vol- 
ume “Treatise on Florida Environmen- 
tal and Land Use Law.” 


ing. Our speakers included Hon. 
Janet Reno, former U.S. Attorney 
General; State Rep. Lois Frankel; 
Professors Kenneth Nunn of UF 
Law School and Mark Brown of 
Stetson College of Law; Carol 
Gaudin, regional director, U.S. Of- 
fice of Federal Contract Compliance 
Programs; Leon Russell, past presi- 
dent of NAACP of Florida; and Don 
Horn of The Florida Bar Board of 
Governors, among others. We at- 
tracted attendees from inside and 
outside the Bar for this very success- 
ful first seminar. 

We also began to publish our sec- 
tion newsletter, Opportunities, 
which contains information on sec- 


tion activities, a case and statutory 
law update for attorneys who prac- 
tice in the area of discrimination in 
employment, housing and public 
accommodations, as well as civil 
rights and local government law, the 
minutes of our executive council, 
and a chair’s column called “Equal 
Time.” We hope to expand this pub- 
lication in future. 

In the works is a Fair Housing 
seminar to be presented by the U.S. 
Office of Housing and Urban Devel- 
opment Fair Housing Division, to be 
held in conjunction with the Real 
Property, Probate and Trust Law 
Section. 

Our final activity for this year will 
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be a luncheon on June 21, 2002, at 
The Florida Bar Annual Meeting in 
Boca Raton, jointly sponsored by the 
Equal Opportunities Law Section, 
the Florida Association for Women 
Lawyers, and the Virgil Hawkins 
Chapter of the National Bar Asso- 
ciation. The keynote luncheon 
speaker will be Congresswoman 
Corrine Brown, who will address us 
on the topic of the pursuit of Equal 
Justice Under Law. All three orga- 
nizations will give awards to distin- 
guished recipients who have contrib- 
uted significantly to the 
advancement of women and minori- 
ties. Our section will give its Equal 
Opportunities in the Profession 
award to Justice Peggy Quince, and 
its Equal Opportunities in Educa- 
tion award to Sr. Jeanne 
O’Laughlin, President of Barry Uni- 
versity. 

Goals. Increasing membership 
will remain one of our primary goals 
in the near future. Another tool we 
plan to use for that purpose will be 
sharing joint seminars and other ac- 
tivities with other related sections, 
such as the Public Interest Law Sec- 
tion, the Labor and Employment 
Law Section, and the Elder Law Sec- 
tion. 

We are finding the Council of Sec- 


tions a valuable resource for such 
endeavors. Achievement of our over- 
arching goal of increasing diversity 
in the Bar will be slow, but we hope, 
continuous, and will depend on en- 
couraging a greater number of mi- 
nority students to enter and succeed 
in Florida’s universities and law 
schools. 

On a personal level, I want to 
thank the members of our executive 
council for their help and support in 
this pivotal year for the Equal Op- 
portunities Law Section, especially 
our chair-elect, Tammy K. Fields. I 
also want to express my deep appre- 
ciation for the efforts of our section 
coordinator, Yvonne Sherron, with- 
out whose sure, gviding hand I 
would many times have faltered this 
year. Finally, it has been my plea- 
sure and honor to serve as chair of a 
section which is devoted to such lofty 
purposes as eliminating discrimina- 
tion and fostering diversity in the 
Bar, and I am grateful to have had 
this privilege. I wish the new lead- 
ership of the section much good luck 
in continuing to pursue those goals. 
Marcia S. CoHEN, Chair 


Family Law 
The Family Law Section of The 
Florida Bar has had a very success- 
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ful year. Our thanks go out to the 
excellent job performance of our sec- 
tion officers: Caroline Black, Tampa, 
chair-elect; Richard West, Orlando, 
treasurer; Evan Marks, Miami, sec- 
retary; Michele Cummings, Ft. Lau- 
derdale, BOG liaison; and Jeffrey 
Wasserman, Hollywood, immediate 
past chair. 

The section met five times this 
year in Tampa, Beaver Creek, CO , 
Miami, Sanibel Island, and Boca 
Raton. In between executive coun- 
cil meetings, the section was oper- 
ated by an executive committee, 
made up of the executive officers of 
the section. The executive commit- 
tee meets monthly on the third 
Wednesday of the month by tele- 
phone conference call. In addition 
this year, a combined executive com- 
mittee/legislative committee tele- 
phone conference meeting occurred 
weekly during the legislative ses- 
sion. 

A summary of the committee 
projects undertaken by the section 
this year follows: 

Our Amicus Committee con- 
stantly monitors important cases 
filed in the Supreme Court relating 
to family law matters and recently 
filed an amicus brief requested by 
the Third DCA in Acker v. Acker, 
3D00-3096, construing the meaning 
of Diffenderfer v. Diffenderfer, 491 
So. 2d 265 (Fla. 1986). 

Our Bar/Bench Committee has 
worked diligently to develop budget- 
ary requests for family courts for the 
State Budget Commission and leg- 
islature, to increase resources avail- 
able to family courts, focusing on 
enhanced technology and court re- 
sources and revised case manage- 
ment resources. 

The Family Law Section is very 
proud of The Family Law Commen- 
tator, which produced four outstand- 
ing editions this year as well as two 
case update publications. Also, our 
section provides outstanding 
monthly contributions to the Bar 
Journal in our area of practice. 

We are celebrating the fifth year 
of the Family Law Section Email 
Group (FAMSEG). Our editor, Jo- 
seph Hood of Tampa, and eight as- 
sistant editors publish a remarkable 
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newsletter every two weeks on sec- 
tion activities, officer columns, up- 
coming CLE information, articles of 
substance on family law, recent 
caselaw summaries, and legal news. 
Currently over 890 section members 
subscribe to FAMSEG. 

The lifeblood of our section and 
the most enriching committee is our 
CLE Committee. This committee, 
led by Chair Allison Hughes, has 
produced excellent seminars. 

Domestic violence is one of the 
mest important social issues affect- 
ing the state. Our section has been 
active in contributing to this debate 
and sponsoring legislation. The com- 
mittee has been actively working on 
attorneys’ fees issues in domestic 
violence cases. 

The Ethics and Attorneys’ Fees 
Committee has been involved in re- 
sponding to and amending proposed 
Rule 4-1.8. The section opposed a 
proposed amendment seeking to 
make it unethical for a lawyer to 
take a mortgage as security for a fee 
on property that is the subject mat- 
ter of an action. This rule would 
have had significant negative im- 
pact on family law matters where 
all property owned by a party is po- 
tentially involved in all actions. 


The Family Law Section has been 
active in contributing to the 
domestic violence debate and in 
sponsoring related legislation. 


proved the Law School Liaison 
Committee’s proposal to create an 
annual statewide family law compe- 
tition in our state law schools. 

Our Legislative Committee is our 
busiest committee. With the Su- 
preme Court’s approval of the Modi- 
fied Family Court Project, legisla- 
tion in this area is being developed. 
We have sent 10 delegations to Tal- 
lahassee this year for committee 
meetings. Legislative positions are 
available on the Florida Bar Web 
site. 

Our Litigation Support Commit- 
tee is composed of regular members 
and associate members: CPAs, fi- 
nancial planners, psychologists, and 


mental health therapists. This com- 
mittee participates in the creation 
and preparation of CLE activities. 

The Masters Committee is work- 
ing on legislation changing the title 
from masters to magistrates and 
looking at expanded powers and 
streamlined procedures for masters 
proceedings. 

ADR (mediation, arbitration, con- 
ciliation and collaborative lawyer- 
ing) Committee is the fastest grow- 
ing committee. The committee is 
focusing on collaborative lawyering 
and how family law litigation can 
reduce animosity. 

We have set a goal for 2001-02 to 
add 200 minority members to the 
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The proposed amendment was 
withdrawn and we are now devel- 
oping a proposal for the Board of 
Governors. The public policy of the 
State of Florida encourages an 
individual’s access to the courts, and 
the provision of legal services to the 
public. The section believes that the 
Bar should be considering expand- 
ing access to counsel. 

Our section has strongly sup- 
ported a proposal for a rule autho- 
rizing “unbundling of legal services.” 
This proposal would allow family 
lawyers to perform individual func- 
tions in cases for people without be- 
ing responsible for the handling of 
entire cases. It is believed that this 
“unbundling” concept will open op- 
portunities for people now appear- 
ing pro se to obtain counsel services 
at a greatly reduced cost, improve 
the quality of access to the courts, 
and reduce some of the strain on the 
courts of pro se litigants. 

The executive counsel has ap- 
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The Government Lawyer Section 
continues to explore various barriers 
to performance of pro bono activi- 
ties by government lawyers. 


section. This com- 
mittee is using 
new techniques to 
expand member- 
ship emphasizing 
increasing our 
minority, young 
lawyer, and asso- 
ciate members 
this year. These 
include a wel- 
come breakfast at 


ing certain forms to 
meet legislative 
changes. 

Our Support Is- 
sues Committee has 
worked for years on 
recommended law 
revisions and con- 
tinues to evaluate 
proposals. It was 
the source of the 
amendment to F.S. 


the annual meet- 

ing for new mem- 

bers, a seminar directed to minor- 
ity lawyers, a program for minority 
voluntary bar associations. 

Nontraditional and Third Party 
Family Issues Committee ex- 
panded its area of consideration to 
consider issues involving all types 
of third parties in family law mat- 
ters, including step-parents, grand- 
parents, and the definition of a 
family. 

Pro Se Task Force Ad Hoc Com- 
mittee, created in 1997 at the re- 
quest of the Supreme Court, pro- 
vides input to address problems 
in the courts brought on by pro 
se parties. The committee contin- 
ues to work diligently on unbun- 
dling issues and educational 
training. 

The Rules/Forms Committee is 
actively working on the completion 
of an unbundled services rule that 
will meet the recommendations re- 
cently sent to the Supreme Court. 
We are looking at future changes 
resulting from technology and to 
develop cost saving mechanisms, 
including increase use of teleconfer- 
encing and telephone testimony and 
proceedings beyond what is allowed 
in other civil matters due to unique 
issues in our cases, reduction of hos- 
tility in proceedings, interac:‘on of 
participants, and improved civility 
rules. We are also working on revis- 


§61.30 that passed 
last year. 

Ad Hoc Child Support Committee 
was created in 1999 to revise an 84- 
page proposed child support revision 
bill. The committee is made up of 
three appointees of the section, three 
appointees of the president of the 
Florida Chapter of the American 
Academy of Matrimonial Lawyers 
and three appointees from the Fam- 
ily Court Steering Committee. 

The Technology and Law Office 
Management committee has revised 
our Web page (www.familylawfla.org) 
to a new, improved format that is a 
real vehicle for family law attorneys 
and family law consumers. Thanks go 
to Bill Black, our webmaster, Joe 
Hood, and Michael Sampson. 

The section promotes a positive 
image of attorneys throughout 
Florida. Family lawyers are wonder- 
ful people and the Family Law Sec- 
tion is constantly working for the 
family lawyers of the state. 
Norman D. Levin, Chair 


Government Lawyer 

Over the past year, the Govern- 
ment Lawyer Section has been in- 
volved in a broad range of activities 
reflecting the diversity in our prac- 
tices—both in terms of the types of 
law we practice, and the governmen- 
tal entities by whom we are em- 
ployed. 

Since 1996, the section has been 
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determining what types of pro bono 
legal services are provided by gov- 
ernment lawyers, and what differ- 
ent governmental units permit at- 
torneys in their employ to do. 
Initially, the section conducted a 
survey of pro bono policies in vari- 
ous government offices in Florida. 
The survey indicated that various 
governmental offices had policies 
which ranged from prohibiting the 
performance of pro bono legal work 
(typically predicated on a provision 
of the Florida Statutes), to manda- 
tory performance for attorneys in 
other offices. 

As the emphasis on pro bono le- 
gal work has increased, more gov- 
ernment offices appear to encourage 
the practice and have been increas- 
ingly creative in the type of pro bono 
work that can be performed. How- 
ever, there are still legitimate bar- 
riers to performance of pro bono ac- 
tivities by government lawyers. One 
such barrier is the inability to uti- 
lize state equipment or resources for 
pro bono (or nonstate) purposes. The 
section is exploring these barriers 
and providing input on possible so- 
lutions (to the extent that the solu- 
tions may be accomplished without 
legislative action). One issue of the 
section’s Reporter was devoted to 
pro bono services by attorneys in 
government service. 

To address the statutory provi- 
sions which prohibit the provision 
of pro bono legal services by some 
types of government lawyers, the 
section ultimately recommended 
that any statutory prohibitions on 
performing pro bono legal work for 
certain government professionals be 
removed, allowing for, but not man- 
dating, pro bono services. 

During the past year, the section 
was asked to review a draft report 
prepared by the Standing Commit- 
tee on Pro Bono Legal Services. The 
draft report recommended the elimi- 
nation of the deferral provision on 
mandatory reporting of pro bono le- 
gal services by government lawyers 
who are prohibited by a constitu- 
tional, statutory, or rule provision 
from providing pro bono legal ser- 
vices (See Rule 4-6.1, Fla. Bar Rules 
of Prof. Conduct). Rather than elimi- 
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nate the deferral provision, while 
leaving any constitutional, statu- 
tory, or rule prohibitions in place, 
the section recommended that the 
statutory, constitutional, or rule 
prohibitions be addressed first. 

The section has historically pre- 
sented excellent, well-attended CLE 
seminars in the public records and 
meetings, Supreme Court practice, 
and professionalism areas. In 2001, 
the section again offered its Govern- 
ment in the Sunshine, which was 
well attended. The course dealt with 
the public meetings law, use of pub- 
lic records requests to obtain elec- 
tronic records, use of public records 
requests in litigation, and other re- 
lated topics. This course has become 
one of the key section CLE courses . 

In February, the section offered a 
course on professionalism and eth- 
ics as part of the Government Law- 
yer Section retreat. This free four- 
hour course covered topics that 
relate to the practice of law in the 
public sector. 

Since 1999, the section has offered 
Practicing Before the Florida Su- 
preme Court. It has been particu- 
larly appealing to participants be- 
cause it includes a luncheon with 
the justices of the Florida Supreme 
Court. This year, the course will in- 
clude a civil oral argument, followed 
by discussions with appellate attor- 
neys, a panel discussion of other 
appellate issues, and a discussion of 
professionalism and ethics. Last 
year, the court included both a civil 
and criminal oral argument. 

The Government Lawyer Section 
continued to foster the vitality and 
integrity of the legal system by pro- 
moting public education in the form 
of the Guardianship Education Task 
Force Initiative. This initiative is a 
volunteer community service offer- 
ing educational access and opportu- 
nity in the form of its work product, 
a booklet entitled A Short Course on 
Guardianship Education in Florida. 
Over the past year, Joseph P. 
George, Jr., past chair, has had 
numerous dialogues with the cur- 
rent public guardian to determine 
how the initiative can be utilized in 
training for that program. 

Approximately, an estimated 10- 


15 percent of all Florida Bar mem- 
bers are employed by government. 
The section is very interested in de- 
termining ways to increase the in- 
terest of government lawyers in join- 
ing the section. 

During the next year, I anticipate 
the section will explore ways for gov- 
ernment lawyers to perform pro 
bono. This is an area of some con- 
troversy among government law- 
yers. There is a group of individu- 
als who legitimately feel that 
government lawyers should not 
have to perform pro bono work. Our 
goal is to help make it easier to per- 
form some type of pro bono legal ser- 
vices, to the extent that government 
lawyers can and wish to perform pro 
bono legal services. We will also con- 
tinue to support initiatives to en- 
hance the compensation of all gov- 
ernment attorneys. 

There are many people who 
helped make this year such a suc- 
cess. They include our immediate 
past chair, Howard A. Pohl; Clark 
Jennings, our chair-elect; Joe 
Mellichamp, who has been ex- 
tremely effective in ensuring that 
the continuing legal education pro- 
grams are both useful and of high 
quality; Francine Ffolkes, who ed- 
ited our newsletter; Booter Imhof, 
who is of great assistance in our con- 
tinuing legal education programs; 
Joe George, who promotes the 
Guardianship Education Task Force 
Initiative, our section administra- 
tor, Arlee Colman; and the members 
of the executive council. Many 
thanks to each of these people and 
to the many others who also contrib- 
uted their efforts. 

STEPHANIE A. DANIEL, Chair 


Health Law 

The tragic events of September 11 
have brought new awareness of the 
importance of widespread and im- 
mediate availability of disaster re- 
action by the healthcare industry. 
With it, there are calls for meeting 
the challenge of preparedness while 
still functioning in the best interests 
of disaster victims, other patients, 
and society. The resolution of oft- 
competing interests will not come 


easily. These issues, along with new 
HIPAA and Stark regulations, com- 
pete for the interest and attention 
of health lawyers. 

It is not surprising, therefore, that 
membership in the Health Law Sec- 
tion continues to grow, an increase 
of 100 members from this time last 
year. This has permitted the section 
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Membership in the Health Law 
Section continues to grow, an 
increase of 100 members from this 
time last year. 


to continue to be in a financially 
sound position. The section has con- 
tinued to be active in presenting 
CLE programs for section members 
and other interested individuals. 
During my term in office, five CLE 
programs have been or will be held. 
I personally, and all others in the 
section and those who have attended 
from other sections, owe a debt of 
gratitude to all of those who have 
helped to organize and to make pre- 
sentations at these seminars. I can- 
not begin to single out individuals, 
as I could fill this space with thanks 
to not only those who have assisted 
with CLE, but also the many other 
section members who have contrib- 
uted their time and expertise to the 
section. I cannot leave the educa- 
tional endeavors of the section with- 
out commenting briefly on the 
section’s Web site. This undertak- 
ing has been found informative and 
useful by many section members 
and others, all of whom have favor- 
ably commented on its design. On 
behalf of myself and of the section, 
thanks to each of you again for step- 
ping forward and volunteering to 
make this the best year ever of the 
best Bar section. 

Among the issues discussed in 
recent executive council meetings 
have been pending legislation con- 
cerning anatomical gifts and pro- 
posed legislation transferring the 
present functions of the Agency for 
Health Care Administration to the 
Department of Health. If passed, 
such legislation would also com- 
pletely revamp the prosecutorial 
system for health care providers in 
disciplinary matters. This change 
would shift cost burdens to the prac- 
titioner and abridge hearing rights; 
however, since first drafted, it ap- 
pears that this proposed legislation 
has been substantially modified to 
be more favorable to the licensee. 


The section has also discussed the 
possibility of introducing recommen- 
dations for the repeal or modifica- 
tion of state fraud and abuse or pri- 
vacy statutes and regulations which 
duplicate, or are in slight variance 
with, Federal laws. This matter is 
being studied with the view that such 
changes can be expected to produce 
significant savings in client expense 
as well as regulatory enforcement. 

The Health Law Section newslet- 
ter continues to provide articles of 
interest to section members and oth- 
ers. Significant amongst these ar- 
ticles is the publication of “Licen- 
sure: A Telemedicine Barrier To 
Efficient and Practical Health Care” 
by Scott Shanker of Kansas City, 
Missouri, a student at St. Louis 
University. Mr. Shanker submitted 
the winning article in the section’s 
William Trickle, Jr., Memorial Writ- 
ing Contest. This contest is open to 
law students nationwide; the second 
and third place winners, respec- 
tively, were Vincent A. Griffith, Jr., 
of Indialantic, Florida, a Stetson 
University College of Law student 
who submitted “Medical Futility 
Could Be the Key to Medical Futil- 
ity,” and Belinda G. Noah of 
Wilmington, Delaware, a Widener 
University School of Law student 
whose paper was entitled “Legal 
Techniques For Bringing and De- 
fending Class Actions Against Man- 
aged Care.” 

Last June, the section authorized 
a grant to the Florida State Univer- 
sity College of Law for endowment 
of a health law chair; however, this 
matter must be presented to the 
Budget Committee of the Board of 
Governors for approval. 

Objectives on which we are still 
working also include efforts to: 

eContinue to improve and 
strengthen educational programs 
for the benefit of section members 


28 THE FLORIDA BAR JOURNAL/JUNE 2002 


and others. 

¢Involve other sections in our edu- 
cational programs and involve us in 
theirs. 

¢Develop future legislative goals 
for the benefit of section members 
and our constituency. 

¢Strengthen the section commit- 
tees and divisions and encourage 
increased participation of members 
in those committees/divisions. 

eStrengthen our academic rela- 
tionships with FSU and Stetson by 
fostering involvement and evalua- 
tion of writing awards and CLE par- 
ticipation. 

e Evaluate and improve participa- 
tion in the Trickle writing contest. 

eFinally, encourage increased 
suggestions and participation by 
members of this section and other 
Bar members. 
A.S. WEEELEY, JR., Chair 


International Law 

Despite a very difficult year punc- 
tuated by worldwide terrorism 
alerts, we have been able to accom- 
plish a great deal. This is attribut- 
able to the importance that the in- 
ternational legal framework and 
respect for the rule of law has played 
as turmoil throughout the world 
reaches a fevered pitch. During the 
past year, the section set several 
initiatives and projects built on re- 
cent successful programs. In August 
that the section and Florida’s inter- 
national practitioners found them- 
selves at the brink of significant 
change. That statement is more true 
today than it ever has been. 

Section Retrospective. The section 
revisited its basic mission: service 
to its members and to the profession. 
Over the years, the section has 
worked hard to lead its interna- 
tional practitioners in cutting-edge 
initiatives. These are: 

¢ The development and passage 
of Florida’s civil law notary statute, 
the first of its kind in the United 
States. Florida is a leader in this 
area, assisting other states in the 
passage of legislation and establish- 
ing far-reaching relationships with 
civil notaries throughout the world. 

e The development and adminis- 
tration of the certification program 
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in international law. This programs 
continues to develop as an impor- 
tant tool for international practitio- 
ners. 

¢ The development and passage 
of the Foreign Legal Consultant 
Rule (Ch. 16), and the implementa- 
tion and administration of the pro- 
gram. An introspective review of the 
rule, its application, and where it 
needs to develop further is currently 
underway. As Florida continues its 
leadership role in international 
business, dispute resolution, and the 
services industry generally, the for- 
eign legal consultant rule will be an 
even more important part of the 
section’s programs. 

¢ Continuing Legal Education pro- 
grams such as the Doing Business 
in Latin America series, the Inter- 
national Tax programs, Canada- 
Florida series, the Immigration Law 
Update, and the first France-Florida 
Forum held in Paris in January with 
over 60 participants from Florida 
meeting with the Paris Bar, the 
Versailles Bar, and French Notaries. 

e The development and passage 
of the Florida International Arbitra- 
tion Act and numerous programs 
throughout the years relating to 
ADR. We find arbitration, media- 
tion, and other forms of alternative 
dispute resolution increasingly be- 
ing used in Florida to assist parties 
from different locales to resolve dis- 
putes. The American Arbitration As- 
sociation focuses on Miami to be 
part of its new effort to spearhead 
international ADR efforts world- 
wide. 

e The development and passage 
of the Uniform Foreign-Money 
Judgment Recognition Act. The sec- 
tion carefully studies proposals with 
merit and actively works with the 
executive, legislative, and judicial 
branches of the state to pass appro- 
priate and meaningful legislation. 
This mission is one of the most seri- 
ous jobs the section undertakes. 

¢ Protocol-based relationships 
with the Barcelona, Québec, and Sao 
Paulo bar associations and, most 
recently, the Paris bar association. 
The section also maintains close re- 
lationships with the Inter-American 
Bar Association, the American Bar 


Association, the International Bar 
Association, and the Union 
Internationale des Avocats. Section 
members hold leadership positions 
with these organizations, with four 
members serving in the leadership 
of the ABA’s Section of International 
Law and Practice and three former 
chairs on the Council of the Inter- 
American Bar Association. 

¢ In conjunction with Stetson Uni- 
versity, the establishment and op- 
eration of the Florida Legal Oppor- 
tunities Database. 

¢ The development and operation 
of the section Web site at www.fla- 
lex.org. 

These leading-edge developments 
in our profession have often served 
as models for bar associations na- 
tionwide. The Florida Bar’s Interna- 
tional Law Section is viewed as a 
leader among its peers in the United 
States. 

A challenge was issued to the 
section’s leadership to identify our 
goals for 2001-02. 

Foreign Legal Consultants—The 
Foreign Legal Consultants Rule has 


received its most important review 
in year, and we hope to make this a 
more effective and dynamic rule. 
The section continues to stress the 
importance of education and the 
need to achieve 100 percent compli- 
ance. 

Certification —Certification in in- 
ternational law is in its third year. 
The section continues to look at the 
certification process and require- 
ments. 

Legal Education —Continuing le- 
gal education continues to be one of 
our strongest areas. The Education 
Committee provides timely and ro- 
bust programs in addition to assist- 
ing other committees develop a wide 
variety of topics: Estate Planning for 
the International Law Client; Doing 
Business in Florida; Practice and 
Procedure Before the Court of Inter- 
national Trade; Florida-France Fo- 
rum; 23d Annual Immigration Law 
Update; Legal Aspects of Doing 
Business in Latin America; and 
Planning Group Travel for CLE 

Each CLE program had nearly 
500 attendees. Each program also 
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The Labor and Employment Law Sec- 
tion has a seminar which provides in- 
sight to practitioners on techniques to 
enhance their mediation abilities. 


made modest sums. The CLE Com- 
mittee was strengthened further 
through renewed emphasis on adher- 
ence to the Bar ’s guidelines to ensure 
top-rated programming. 

Membership — Membership devel- 
opment is another area of 
inprovement with now more than 
1,300 members—an increase of al- 
most 400 members in 10 months. 

Committee Development —Our 
Immigration Law Committee as- 
sists the American Immigration 
Lawyers Association in organizing 
the Annual Immigration Law Up- 
date in Miami. That committee pre- 
pares public service brochures on 
areas of immigration law. These bro- 
chures are now being translated into 
different languages in a new pro- 
gram to reach the public fully. 

Our FTAA Committee has pub- 
lished some of the first summaries 
anywhere of the recently released 
draft text of the Free Trade Area of 
the Americas Agreement. This com- 
mittee has coordinated efforts with 
the Florida Secretary of State’s of- 
fice, Florida business groups, and 
other organizations like the ABA 
and the Inter-American Bar Asso- 
ciation. It also continues its hard 
work to help attract the FTAA Sec- 
retariat to Florida. 

The Travel Law Committee has 
organized programs of relevance to 
the unique rules, regulations, and 
laws affecting the travel industry. It 
has also organized the section’s vis- 
its to the Barcelona Bar Association, 
Union Internationale des Avocats 
meetings, International Bar Associa- 
tion meetings, and jurists and law- 
yers in China and been the host to 
numerous groups visiting Florida. 
The committee will present a travel 
seminar at the annual meeting. 

A healthy committee is an active 
committee, and a number of new sub- 


stantive law and regional commit- 
tees were created this year: Western 
European Law; Inter-American Law; 
Pan-Asian Law; International ADR 
and Litigation; International Orga- 
nizations Relationship Oversight; 
and International Taxation. 

I have been privileged to follow 
almost 20 years of groundbreaking 
leadership. Our hundreds of leaders 
made this past year easy with their 
tireless dedication, hard work, and 
perseverance that established the 
high standards that continue today. 

As we challenged each member 
this year to put in a small amount 
of time, the results have exceeded 
original goals. I truly can say that 
our membership rose to the occasion 
and ensured that we continued to 


grow. 
JosE A. SANTOS, JR., Chair 


Labor and Employment Law 
The Labor and Employment Law 
Section is on track for another ban- 
ner year. While attendance at our 
seminars has been adversely im- 
pacted by the September 11th trag- 
edy, we have still managed to put 
together excellent programs that 
have been well attended enough to 
break even or make a small profit. 
Those seminars included an ad- 
vanced one in conjunction with 
Stetson and in coordination with the 
Local Government Section (the an- 
nual PERL Seminar), and our Dis- 
crimination Seminar in Ft. Lauder- 
dale, which has received extremely 
high ratings from the attendees. 
Our focus is on providing suffi- 
cient support to members of the sec- 
tion so that they can seek board cer- 
tification in our field. Last year, we 
had the first Board Certification Re- 
view Course, and we were able to 
pull together experts in each sub- 
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stantive area that was taught to 
prepare materials and present on 
those materials. This year, the same 
seminar, with almost the identical 
panel of speakers, will be held in 
Orlando in February. 

We are also offering our Advanced 
Topics Seminar this year, which will 
be held in New Orleans on May 9th 
through 11th. Because of the CLE 
requirements necessary for board 
certification, our section is moving 
towards offering more intermediate 
and advanced seminars, and less 
basic seminars. However, our Board 
Certification Review Course, which 
we anticipate continuing at least for 
the next several years, presents an 
excellent opportunity for new prac- 
titioners in the field to get a quick 
overview of all of the laws that our 
specialty area deals with. 

Additionally, our section sponsors 
a five-day Litigation Skills Seminar 
in coordination with Stetson Law 
School, held at Stetson, where a lim- 
ited number of people are given the 
opportunity to enhance their trial 
skills with assistance from judges 
and well-known practitioners, with 
factual patterns that are similar to 
those that we deal with in our day- 
to-day practice. This seminar culmi- 
nates with each participant actually 
conducting a full-blown jury trial 
with mock jurors and real, but vol- 
unteer, judges. 

Additionally, our section is insti- 
tutionalizing its Mediation Skills 
Seminar, which provides significant 
insight to practitioners on techniques 
to enhance their abilities to repre- 
sent clients in the mediation context. 

Our section’s membership this 
year is 2,375, an increase of more 
than 170 since June 2001. This is 
further evidence of the growth of 
interest in our field, and the in- 
creased amount of litigation in the 
labor and employment law area. 

In addition to our primary mis- 
sion, providing quality continuing 
legal education, our section has sev- 
eral other standing committees: 

EEO Committee—Providing a li- 
aison to the EEOC and state and lo- 
cal agencies empowered to investi- 
gate and prevent discrimination 
claims. This, and all committees, are 
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The OOSPD represents the approxi- 
mately 11,000 Florida licensed law- 
yers who reside and practice princi- 
pally outside Florida. 


charged with preparing quality pub- 
lications for either The Florida Bar 
Journal or our own section newslet- 
ter, The Checkoff, in this integral 
area of the labor and employment 
law practice. 

Employee Benefits —Charged with 
providing information to our prac- 
titioners on changes in employee 
benefits law. This committee is in 
the process of preparing a proposed 
seminar to be sponsored by our sec- 
tion in future years that will exclu- 
sively deal with ERISA and other 
statutes and regulations pertaining 
to employee benefits. 

Federal Labor Standards— 
Charged with promoting education 
regarding the Fair Labor Standards 
Acts and other laws that relate to 
how wages are paid. This commit- 
tee acts as a liaison with the United 
States Department of Labor so that 
members of our section can meet 
regulators with whom they will deal 
with in their practice. 

Individual Rights —Charged with 
providing networking opportunities 
to our practitioners who focus on 
Title VII, ADA, and ADEA litigation. 

Labor Relations—Charged with 
acting as a liaison with the National 
Labor Relations Board and the Pub- 
lic Employee Relations Commission 
to offer networking opportunities to 
our members with the staff of those 
government agencies. 

Legislative—Charged with report- 
ing to members of our section pend- 
ing legislative changes that will im- 
pact their practices. 

Litigation-Alternative Dispute 
Resolution—Charged with provid- 
ing educational opportunities to 
members of the section on the lat- 
est developments in litigation and 
mediation techniques. 

Long Range Planning —Charged 
with “looking ahead” so that our sec- 
tion can continue to offer meaning- 


ful programs and services to our 
members and the community at 
large. 

Pro Bono/Special Projects— 
Charged with encouraging practitio- 
ners to meet and exceed their pro 
bono obligations to the Bar and the 
public. 

Publications—Charged with as- 
suring that our section presents in- 
teresting and informative articles 
for publication in The Florida Bar 
Journal, as well as for editing the 
section newsletter, The Checkoff, 
which we endeavor to publish at 
least once every two months. In or- 
der to encourage practitioners to 
contribute to these publications, our 
section has started offering a “schol- 
arship” to anyone who publishes an 
article in either The Florida Bar 
Journal or The Checkoff on behalf 
of our section. That scholarship can 
be used to defray the expense of the 
writers’ attendance at a section- 
sponsored seminar. 

Judicial Education—This is an ad 
hoc committee which was formed 
because our Long Range Planning 
Committee had determined that we 
can anticipate more and more em- 
ployment-related litigation in the 
state courts. We are endeavoring to 
put together a template to offer bi- 
partisan education to state court 
judges who are interested in this 
subject matter. The chair of that 
committee, Jill Schwartz, has al- 
ready presented at the judicial col- 
lege. It is our long-term plan that 
we will be able to institutionalize 
this education as something that all 
the circuit courts will be interested 
in providing to their judges. 

Stuart A. ROSENFELDT, Chair 


Out-of-State 
Practitioners Division 
The Out-of-State Practitioners 
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Division (OOSPD) has completed 
another busy and successful year. 
The purpose of the Division is, 
among other things, to provide an 
organization within The Florida Bar 
open to persons having an interest 
in issues of importance to out-of- 
state members of The Florida Bar. 
The division also works to assist out- 
of-state lawyers with administra- 
tive, educational, and practice devel- 
opment issues; in establishing a 
network of out-of-state members; in 
the development of laws that elimi- 
nate disparate treatment of out-of- 
state members; to identify the pro- 
fessional needs and objectives of 
out-of-state members and imple- 
ment programs to further these ob- 
jectives; to develop and maintain 
proper professional relationships 
between in-state and out-of-state 
members; to provide a forum for the 
discussion of issues of interest and; 
to improve the administration and 
application of laws, rules, and regu- 
lations; and to accomplish legiti- 
mate legislative objectives of out-of- 
state members. 

The OOSPD represents the ap- 
proximately 11,000 Florida licensed 
lawyers who reside and practice 
principally outside of Florida and 
constitute almost 15 percent of the 
Bar’s total membership. Many are 
native Floridians whose professions 
and/or personal lives have taken 
them outside of Florida, but who 
nonetheless desire to maintain close 
ties and professional contacts in 
Florida. Many are Florida lawyers 
because their client’s business and 
legal needs are located at least 
partly in Florida, and some simply 
aspire to move (or return) to Florida 
sometime in the future. 

The principal benefits provided by 
the division for its constituent mem- 
bership are the various CLE pro- 
grams offered throughout the year 
at locations outside of Florida. At the 
Bar’s Annual Meeting held in Or- 
lando in June 2001, the OOSPD pre- 
sented one of only two Presidential 
Showcase CLE seminars. The pro- 
gram was titled: “Issues for Multi- 
State Practitioners,” and reflected a 
focus on topics in which the division 
continues an evolving interest on 


behalf of its members. As multi-ju- 
risdictional practice continues to 
develop at the national level and at 
the state bar level, the OOSPD is 
committed to drawing upon the ex- 
perience of its membership in act- 
ing as a conduit of information for 
out-of-state practitioners and The 
Florida Bar. Following the division’s 
annual meeting, a joint cocktail re- 
ception was held with members of 
the International Law Section. The 
division hopes this will be the first 
of many new ongoing efforts to regu- 
larly interact with other sections 
and divisions of the Bar. 

The annual New York seminar 
held in December each year is the 
most popular and significant annual 
CLE program offered. Additionally, 
the division attempts each year to 
sponsor a CLE program in conjunc- 
tion with the annual out-of-state 
meeting of the Board of Governors. 
As with all sections and divisions of 
the Bar, this has been an especially 
challenging year, following the trag- 
edy of September 11, 2001. The an- 
nual New York seminar attendance 
was less than in past years; and, the 
division was reluctantly forced to 
cancel the scheduled CLE program 
in Atlanta this past November. 
However, the division is back on 
track for 2002 meetings and CLE 
programs. Following the meeting of 
the Executive Board in Atlanta, the 
OOSPD did continue its annual 
practice of hosting a cocktail recep- 
tion for its members and members 
of the Board of Governors. These re- 
ceptions continue to offer a unique 
and effective way for OOSPD mem- 
bers to interact with the Board of 
Governors. 

Another consequence of the events 
of 9/11 was the cancellation of the 
division’s ambitious first in-state 
CLE program, which had been 
scheduled in February for 
President’s Day Weekend in Or- 
lando. However, preparations are al- 
ready under way for planning the 
2002 edition of the New York semi- 
nar, which will coincide with the 
BOG out-of-state meeting this year. 
The division will also again attempt 
to schedule an in-state CLE pro- 
gram in conjunction with other sec- 


tions of the Bar. Finally, the divi- 
sion has continued to provide its 
members, free of charge, with an au- 
diotape that provides members with 
from one to three ethics CLE credit 
hours. This tape is also offered to 
new members. 

The OOSPD Board of Governors 
representatives have been busy this 
year, tackling such high-profile is- 
sues as “advance funding” agree- 
ments and practices. The division is 
regularly represented at BOG meet- 
ings by its four members and at 
least one executive board member. 
In conjunction with the legislative 
functions of the Bar, we have also 
monitored developments in the ar- 
eas of lawyer advertising, statutory 
revisions affecting out-of-staters, 
and proposed changes to board cer- 
tification directed at out-of-state 
Florida lawyers. The division par- 
ticipated in deliberations over pro- 
posed board certification rules 
changes and new required eligibility 
criteria. This process is continuing. 

Finally, the division has contin- 
ued to issue the State to State news- 
letter, which is published three 
times a year as the official newslet- 
ter of the OOSPD. The focus of this 
year’s articles has been the opera- 
tion of the Bar’s governance, re- 
sources available to out-of-state 
members through The Florida Bar, 
and practice issues affecting Florida 
lawyers. 

The OOSPD is an excellent oppor- 
tunity for out-of-state Florida law- 
yers to become more actively in- 
volved in The Florida Bar. The 
division’s committees include: Bud- 
get Committee; Continuing Legal 
Education Committee; Information 
Committee; Legislative Committee; 
Coordination and Liaison Commit- 
tee; Multi-State Practice Committee; 
and Pro Bono Committee. There are 
numerous ways to play an active role 
in the division, and we always wel- 
come out-of-state lawyers (new and 
old) who want to get involved. 
Durry Myrtetus, President-elect 


Public Interest Law 
Paragraph 1.205 of the Bylaws of 
the Public Interest Law Section 
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(PILS) codifies, in effect, the mission 
statement of PILS to advocate for 
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represented, or lack meaningful ac- 
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is to provide a forum for discussion 
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Public Interest Law Section advo- 
cates for the legal needs of those 
who are disenfranchised and under- 
represented. 


and exchange of 
ideas leading to in- 
creased knowledge 
and understanding 
of the areas of pub- 
lic interest law on 
the part of members 
of the section, mem- 
bers of the Bar, and 
the general public. 


three seminars to 
further educate 
the members of 
The Florida Bar 
on relevant issues 
in the public in- 
terest law arena. 

Firstly, 
the First Amend- 
ment Law Com- 


During this 2001- 
02 Bar year, as it 
has continuously for 
all times since its 
founding in May 1989, the Public 
Interest Law Section, by and 
through its small, yet dedicated and 
enthusiastic, membership, has once 
again undertaken an array of activi- 
ties and projects in order to further 
its mission and purposes. 

First, by and under the outstand- 
ing leadership of the section’s legis- 
lation committee chair, Deborah A. 
Schroth, PILS has taken great 
strides this year to not only propose 
and adopt legislative proposals 
within the “public interest,” but 
implement the provisions of these 
proposals, as well. Indeed, in fur- 
therance of its legislative position 
adopted on May 11, 2001, to call 
upon the State of Florida to not 
carry out the death penalty until cer- 
tain policies and procedures de- 
signed to protect the rights of the 
accused are implemented, PILS was 
an active participant in seeking to 
secure signatures on moratorium 
petitions circulated in conjunction 
with the Moratorium Walk from 
death row to the capitol steps in Tal- 
lahassee during the Martin Luther 
King holiday weekend in January 
2002. 

Second, PILS has had the good 
fortune and opportunity this Bar 
year, through the hard work and 
diligent efforts of its five substan- 
tive law committees, to present 


mittee, directed 
by the passion of 
its chair, 
Lawrence G. 
Walters, presented its inaugural 
seminar on February 13, 2002, at 
the Tampa Airport Marriott. This 
full day presentation, entitled “Sex, 
Laws & Government’ Adult Law 
Symposium,” was an unqualified 
success based upon the number of 
attendees (45) and the quality of the 
presenters’ knowledge and depth of 
understanding on both sides of the 
competing issues inherent in this 
seminar topic — free speech vs. com- 
munity values. 

Next, the Disability Law Commit- 
tee, driven by the dedication and 
sheer willpower of its chair, Mat- 
thew W. Dietz, is, as this article goes 
to press, poised to present its “Issues 
in Disability Law” seminar on April 
12, 2002, at the Marriott Marina in 
Ft. Lauderdale. This full day presen- 
tation is scheduled to cover various 
and sundry disability law-related 
topics, including the effect of the 
U.S. Supreme Court’s decision in the 
Casey Martin v. PGA case on the 
health care industry. In light of the 
fact that the Disability Law Com- 
mittee is, as well, presently making 
application with The Florida Bar 
Board of Legal Specialization and 
Education to create a certification 
area in disability law, the commit- 
tee is hopeful that those attorneys 
previously expressing interest in 
becoming board certified in Disabil- 
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ity Law have made plans to attend 
what should prove to be a very 
timely and informative seminar. 

Finally, the Legal Needs of Chil- 
dren Committee is, as this article 
goes to press, as well, in the final 
stages of preparing for its seminar 
to be presented on June 21 at the 
annual meeting in Boca Raton. This 
half-day seminar will focus on the 
dependency system in the State of 
Florida with a special emphasis on 
the process involved regarding the 
placement of a child into a “residen- 
tial treatment center,” and includes 
a training session designed for at- 
torneys appointed under new rule 
8.350 of the Florida Rules of Juve- 
nile Procedure, soon to be adopted 
by the Florida Supreme Court. My 
sincere thanks are hereby extended 
to the committee’s chair, Walter H. 
Honaman, without whose foresight 
and hard work this seminar would 
not have taken place. 

I acknowledge and personally 
thank the following present mem- 
bers and long-standing leaders, and 
former chairs all, of PILS for their 
untold and considerable contribu- 
tions: Paolo G. Annino, Sarah H. 
Bohr, Deborah A. Schroth, and Fran 
L. Tetunic. I would also thank those 
members of PILS who have recently 
taken leadership positions in the 
section, including the section com- 
mittee chairs described above and 
the section’s current chair-elect and 
secretary, Gerard F. Glynn and 
Carolyn Salisbury for their fine ef- 
forts during the past several years. 
As I anticipate the great works of 
these new section leaders to con- 
tinue the mission of PILS, I sin- 
cerely thank all the members of 
PILS for the opportunity to have 
served as your chair this past year. 
JOHN SCHAEFER, Chair 


Trial Lawyers 

The Trial Lawyers Section (TLS) 
has enjoyed a varied and productive 
year. It is not possible within the 
given space constraints to encapsu- 
late all of its activities, but the fol- 
lowing provides a brief summary: 

Membership Drive—The section 
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reached out to various segments of 
the Bar to invite those involved in 
trial practice to join our section. To 
promote a greater understanding of 
membership benefits, letters were 
written and presentations made at 
seminars, law school competitions, 
and other functions. It worked. 
Membership increased this year by 
approximately 15 percent, from 
roughly 6,000 members to more 
than 7,000 members, making this 
section the second largest in The 
Florida Bar. 

Jury Trial Reforms—The Florida 
Supreme Court’s Jury Innovations 
Committee proposed 48 reforms, 
some of which were quite far-reach- 
ing. Our section was invited to file 
a legal brief and participate in oral 
arguments before the Florida Su- 
preme Court, debating the merits of 
these reforms. The TLS strongly 
supported some measures (such as 
charging a jury before final argu- 
ment) and strongly opposed other 
suggestions (such as studying the 
possibility of doing away with pe- 
remptory challenges). As of this 
writing, no decision has been issued 
by the court. 

Legislation—The section, ably 
assisted by Buddy Jacobs, actively 
lobbied in favor of the independence 
of the judiciary and access to the 
courts. The TLS worked with Judi- 
cial Qualifications Commission 
chair Judge James R. Wolf to edu- 
cate legislators on the destructive 
effects of the bill stripping away con- 
fidentiality from JQC proceedings. 
The legislation, dubbed “The Bad 
Judge Protection Bill,” has not been 


passed as of this writing. 

Web site—With help from Glenn 
Burton, the TLS Web site 
(www.flatls.org) continues to pro- 
vide members instant access to a 
large amount of information. It 
educates viewers on membership, 
CLE seminar listings, legislative 
updates, recent newsletters, and 
discovery sanction orders from 
around the state. Just recently, a 
link was added to The Florida 
Channel, which allows one to view 
streaming video of the Florida Su- 
preme Court oral arguments on 
jury reforms. The Web site is in the 
process of an update to modernize 
its format and make it easier to 
view and navigate. 

Handbook on Discovery Practice — 
First published by the section in 
1995, the Discovery Handbook has 
just been updated by Mark Buell 
and his committee, and the new ver- 
sion will soon be available for use. 
It has been endorsed by the confer- 
ence of circuit and county court 
judges and has become required 
reading in some of Florida’s court- 
rooms. It contains the current law 
on depositions, protective orders, 
compulsory exams, discovery abuse, 
and other trial practice issues. 

Standardized Release — Under the 
direction of Tom Masterson and Bill 
Hahn, the TLS developed a stan- 
dardized release form in an attempt 
to avoid disputes and litigation over 
the written formalization of settled 
cases. The section sought input from 
organizations within the plaintiff 
and defense bars, including the 
Florida Academy of Trial Lawyers, 


the Florida Defense Lawyers Asso- 
ciation, and all Florida chapters of 
the American Board of Trial Advo- 
cates (ABOTA). 

Proposed Uniform Cost Guide- 
lines—Linnes Finney was in charge 
of the TLS effort to comply with the 
Florida Supreme Court’s directive to 
take steps to reduce the cost of liti- 
gation. His committee divided costs 
into four categories, including those 
that must be taxed, those that 
should be taxed, those that may be 
taxed, and those that should not be 
taxed. These proposals were for- 
warded to the Florida Supreme 
Court for its consideration. Another 
committee headed by John Kest is 
analyzing specific ways in which 
expert witness fees can be better 
controlled. 

Guidelines for Professional Con- 
duct—The section first developed 
these in 1994. Since then, they have 
provided direction to lawyers as they 
strive to maintain both their profes- 
sionalism and their obligation to 
zealously defend their clients. The 
current edition of the guidelines ad- 
dresses topics such as courtroom 
decorum, motion practice, trial con- 
duct, and communication with ad- 
versaries. 

Continuing Legal Education — 
Under the control of Brad Powers, 
the TLS continues to lead the state 
in seminars for trial lawyers. The 
section sponsors courses on civil 
trial certification review, damages, 
basic and advanced trial advocacy, 
and evidence. It is co-sponsoring for 
the first time a seminar with the 
Elder Law Section on issues of in- 
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terest to both types of practitioners. 
The trial bar in Florida is one of 
the best in the nation and the world. 
I have been honored to spend 10 
years on the TLS Executive Council 
representing Florida trial lawyers 
and am thankful for having been 
given the opportunity to share in 
some of TLS’ many accomplish- 
ments. I would like to thank our 
executive director, Connie Stewart, 
for the many years of effort she has 
provided. I am also grateful to the 
talented men and women trial law- 
yers who have served on the Coun- 
cil, especially those whom I now 
sadly leave. Finally, I turn the gavel 
over with pride to my dear friend 
and colleague, Dom Caparello, and 
wish him what I know will be an- 
other extremely successful year for 
the Trial Lawyers Section of The 
Florida Bar. 
Tuomas P. Scarritt, JR., Chair 


Workers’ Compensation 

Our section’s purpose is to provide 
an organization open to all members 
who have a common interest in 
workers’ compensation law and to 
provide a forum for discussion and 
exchange of ideas leading to the 
improvement of workers’ compensa- 
tion law. This section was also or- 
ganized with the purpose of assist- 
ing Judges of Compensation Claims 
and appellate forums in establish- 
ing methods for the more certain 
and expeditious administration of 
justice and to instill in our Florida 
Bar members a desire to increase 
their effectiveness in the trial and 
appellate review of workers’ com- 
pensation cases. 

It is with these goals in mind that 
the 27 members of our executive 
council have proudly served in their 
respective committees during this 


last year. Paula Kelly and Tom 
Conroy served as our CLE Liaisons, 
while Pam Foels and Dorothy Sims 
served as our section CLE chairs; 
Gerry Rosenthal, for the 18th time, 
chaired our Winter Meeting and 
Seminar; Fred Deutschmann once 
again put together our Certification 
Review Course; Ray Malca chaired 
his 11th Trial Advocacy Workshop; 
Mark Zientz became responsible for 
membership issues, while Steve 
Kronenberg chaired our Legislation 
Committee and also served as our 
Judicial Liaison; Tuwana McMillan 
looked after all Financial Contribu- 
tion issues, and Nancy Cavey served 
as our Rules Committee Liaison and 
was also responsible for our Order 
Bank; Tom Conroy helped our sec- 
tion with pro bono appellate cases; 
Martin Leibowitz single-handedly 
ran our Technology Committee; 
Dennis Smejkal and Robert 
Rodriguez served as AHCA liaisons; 
Jim Smith and Steve Coonrod 
served as board certification ;iaisons; 
George Cappy and Janice Matson 
lead our public relations/media team, 
and Steve Coonrod and David Levine 
were our DOAH liaisons; David 
Weissman served as law school liai- 
son, while Robert Barrett and Peter 
Burkert worked on an awards pro- 
gram. 

To each of you, thank you for your 
time, energy, and dedication. Our 
section is better because of your in- 
volvement and leadership, but, most 
importantly, because of your will- 
ingness to give of yourself. We are 
all appreciative of your efforts and 
desire to serve. 

This year I learned that, as all 
other areas of the law, workers’ com- 
pensation has become very complex. 
With complexity has come the ne- 
cessity to educate our members, the 
public, the judiciary, and our public 
officials as to the significance of our 
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role and involvement in Florida’s 
workers’ compensation system. All 
of this takes place during a time in 
which attorneys are no longer as re- 
spected as they once were, a time 
when public discontent with lawyers 
is at an all-time high. As all of us 
know very well, such public senti- 
ments have translated into attacks 
on the independence of our judiciary 
and a questioning of the necessity 
for and significance of attorney in- 
volvement at all levels. Workers’ 
compensation judges and practitio- 
ners also have been and continue to 
be the target of such attacks. 

These attacks, being played out 
before the Florida Legislature, have 
been continuous and painful. The 
years 1979, 1983, 1987, 1989, 1990, 
1993, and 2001 were those in which 
our legislature substantially 
amended Florida’s workers’ compen- 
sation law. However, there has not 
been a single year since 1979 in 
which attorneys representing in- 
jured workers or employer/carriers 
have not been attacked, threatened 
or outright stripped of rights and 
benefits previously held. This year 
was no exception. 

The result has been a continuous 
stripping of attorney involvement in 
the workers’ compensation system. 
Our only choice then was to reorga- 
nize, become stronger, more united, 
and prepare to defend legal repre- 
sentation in Florida’s workers’ com- 
pensation system. 

I report that we are more commit- 
ted than ever to preserving a fair 
and just legal system for all Florid- 
ians, whether employees or employ- 
ers. Today we are better organized, 
better prepared, better informed, 
and therefore better able to repre- 
sent our clients and our cause be- 
fore Florida’s Legislature. Our leg- 
islative positions as approved by our 
Board of Governors include: 

e Support of any changes in the 
current workers’ compensation law 
that would ensure the independence 
of the judges of compensation claims’ 
ability to discharge the duties of 
their office in the adjudicatory pro- 
cess, including a reappointment pro- 
cess that promotes and ensures the 
independence of the judiciary; and 
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ensure the right of injured workers 
to have their cases reviewed by an 
Article V court. 

¢ Opposition of any legislation ef- 
fecting restrictions on, or restructur- 
ing of, the payment of attorney’s 
fees—either to the attorney of the 
injured worker or to the attorney for 
the employer, carrier, self-insured, 
other than what is currently stated 
within F.S. §440.034. 

¢ Support of any legislation that 
would streamline and make more 
efficient the administration of jus- 
tice in the workers’ compensation 
system. 

¢ Support of any legislation that 
would further enforce the insurance 
coverage requirements of the Work- 
ers’ Compensation Act. 

e Support of any elimination of 
mandatory managed care in workers’ 
compensation within F.S.§440.134, 
and any other provisions that require 
employer/carriers to maintain a 
managed care network. 

e Support of any legislation that 
will allow judges of compensation 
claims to reduce settlements in 
workers’ compensation cases by the 
amount of any outstanding child 
support owed by the claimant, tak- 
ing into account all relevant cir- 
cumstances. 

¢ Support of any legislation that 
requires the Workers’ Compensation 
Rules of Procedure to be approved 
by the Supreme Court. 

¢ Support of any elimination of ex- 
emptions to workers’ compensation 
coverage within the construction 
industry. 

¢ Opposition to the creation of a 
specialty panel of the First District 
Court of Appeal to exclusively hear 
workers’ compensation appeals. 

Undertaking these efforts has 
been expensive and therefore ex- 
tremely taxing on our resources. We 
hired Fausto Gomez of Miami as our 
section’s full-time lobbyist; under 
the leadership of Martin Leibowitz 
of Jacksonville, we produced a first- 
rate Web site to disseminate legis- 
lative information; under the lead- 
ership of Nancy Cavey of St. 
Petersburg, we have had yearly leg- 
islative seminars with key legisla- 


tors speaking on workers’ compen- 
sation legislation; and under the 
leadership of Steven Kronenberg of 
Miami Lakes, all executive council 
members are now encouraged to 
spend some time in Tallahassee dur- 
ing the legislative session visiting 
their local legislators as well as 
those leaders affecting workers’ com- 
pensation. 

This level of commitment requires 
greater financial resources. As a re- 
sult, you will soon see an increase 
in section membership dues, spon- 
sorship of section events and semi- 
nars, and advertising in our Web 
site and section publications. This 
is unchartered territory for our sec- 
tion, but a necessary step if we are 
to continue to serve our section pur- 
pose and section members well. We 
hope that we will have your support 
as we venture forward with these 
projects. 

For me, this year has been a 
dream come true. From the very 
beginning, as a law student, then a 
young lawyer, and now no longer 


such a young lawyer, I hoped for an 
opportunity to belong to this “elite 
circle” made up of the leaders, mov- 
ers, and shakers of workers’ compen- 
sation in Florida. 

I had also hoped that if deemed 
capable, I would have the opportu- 
nity to serve in a leadership capac- 
ity and follow the great tradition of 
excellence set by Barry Keyfetz, 
Steven Rissman, Gerald Rosenthal, 
Jim McConnaughhay, Ray Malca, 
George Kagan, Dorothy Sims, and 
Steven Kronenberg, all previous 
chairs of this great section. 

My thanks go to each member of 
this section and every member of the 
executive council for entrusting in 
me our section’s business and for al- 
lowing me to serve you. My grateful 
thanks go to Steve Kronenberg, 
Fausto Gomez, and Martin 
Leibowitz for their input, words of 
encouragement, and camaraderie. 
What a great pleasure it has been 
to serve with each of them during 
this year’s session. 

RAFAEL GONZALEZ, Chair 
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Locate 
Missing 
Heirs 


“Nobody’s Faster. 
No one’s Better. 
And, no firm is more 
qualified... Bar None.” 


MORSE P.A 


www.probate.com 
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South Ridgewood Avenue Daytona Beach, Florida 32119) 

“Locating the missing... A Morse Family Tradition Since 1939" 


THE FLORIDA BAR MEMBER BENEFITS 


INSURANCE 

Individual & Group Insurance Business Planning Concepts 
Court and Surety Bonds JurisCo 

Professional Liability Insurance FLMIC 


COMMERCIAL VENDORS 
Car Rental Alamo(#93718) 


800/282-8626 


800/274-2663 
800/633-6458 


800/354-2322 


Avis (#A421600)800/331-1212 
Hertz (#152030)800/654-2200 


National (#5650262)800/227-7368 


Computerized Legal Research “Lexis-Nexis Advantage” 

Credit Card Program 

(Money Markets & CDs also) MBNA 

Express Shipping Airborne Express (N82-YFLA) 
UPS (P350493) 

Eyewear & Contacts Lens Express (FLBAR) 


Law Book Discounts Lexis Law Publishing 
Magazine Subscriptions Subscription Services 
Office Products & Supplies Pennywise Office Products 
Telecommunications MCI WorldCom(Business) 
(Residential) 
Theme Park Clubs (Send requests to The Florida Bar) Anheuser-Busch 


800/356-6548 


800/457-3714 
888/758-8955 
800/325-7000 
800/666-5367 


800/562-1215 
800/289-6247 
800/942-3311 
800/539-2000 
888/876-9869 


Universal Studios Florida 


Walt Disney 
Water Mania 
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Annual Reports 


Committees 
The Florida Bar 


Admiralty Law Committee 

The Admiralty Law Committee has gone through a 
transition. In the past the committee had as one of its 
primary goals the presentation of a seminar for general 
practitioners wanting information on how to handle cases 
involving recreational boating and cruises issues. Un- 
fortunately, attendance at these seminars was sporadic. 
In an attempt to provide the public with greater access 
to attorneys knowledgeable in this field, the committee 
abandoned the annual seminar and adopted a practice 
of giving seminars at our com- 
mittee meetings. The semi- 
nars are open to anyone and 
are taught by committee 
members well-versed in the 
subject being presented. This 
format has enabled both sea- 
soned admiralty attorneys 
and newcomers to the field to 
become skilled in many areas. 
We are very proud of this ac- 
complishment. 

The committee has also con- 
tinued its work on a new 
handbook to replace the exist- 
ing one that is still useful but 
in need of updating. The 
handbook has long been a fa- 
vorite for lawyers in the field 
and those not versed in admi- 
ralty and maritime law in 
need of direction. The “new and improved” handbook 
should be published within the next 18 months. 

Members of our committee routinely author papers and 
give speeches. Several committee members have devoted 
time to teaching at various law schools. In the past year 
speeches were given at the annual Southeastern Admi- 
ralty Law Institute Conference, which is sponsored by 
the ICLE of Georgia, at seminars offered by the Miami 


Marine Counsel and given to numerous boating organi- 
zations including the U.S. Power Squadron and U.S. 
Coast Guard Auxiliary. A noteworthy paper on spolia- 
tion of evidence was authored by Robert Peltz of Miami 
and should appeal to all members of the Bar. It has been 
published in the Florida State Law Review. We have en- 
couraged all committee members to offer their articles 
to the Journal and hope some of these will be shared 
with the entire Bar soon. 

We know that the field of admiralty and maritime law 
is unique and take great 
pride in sharing our exper- 
tise with all members of the 
Bar and the public at large. 
The committee has enabled 
many lawyers, including 
myself, to practice in a field 
that is very specialized and 
competitive. Everyone ben- 
efits from such cooperation. 
Members also enjoy the ca- 
maraderie fostered by this 
narrow field and, as a result, 
are more willing to extend 
professional courtesy to our 
adversaries. This helps to 
reduce stress and promotes 
efficiency—a benefit both 
members and their clients 
can really appreciate! 

Our field has grown 
since the Long Range Planning Committee set its goals 
and listed its action plans. The committee recognized the 
potential for growth in the maritime industries early on. 
Since at least 1988 when I first began attending the 
meetings, the committee has worked hard to educate law- 
yers interested in meeting the unique needs of clients in 
this growing field. This committee will continue to pre- 
pare members of The Florida Bar for the challenges a 
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It is no longer necessary fo be a 
“proctor in admiralty” to practice 
maritime law because courts no 
longer distinguish between civil and 
admiralty proceedings. 


fast-growing industry creates. I was 
proud to serve as the committee’s 
chair for the 2001-02 fiscal year, 
and I look forward to attending fu- 
ture meetings. I encourage anyone 
who has an interest in this exciting 
field to simply show up at a meet- 
ing. You will not be disappointed. 
STEPHEN M. Moon, Chair 


Admiralty and Maritime 
Law Certification 

Six years ago, The Florida Bar es- 
tablished certification in the field of 
admiralty and maritime law. “Ad- 
miralty and maritime law is that 
distinct and separate practice of law 
dealing with the corpus of rules, con- 
cepts and legal practices governing 
vessels, the shipping industry, the 
carrying of goods and passengers by 
water as well as related maritime 
concepts.” Admiralty and Maritime 
Law Certification Standards Rule 6- 
17.2(a). 

Historically, the federal courts 
distinguished between civil and ad- 
miralty procedures and required 
that in order to practice before the 
“admiralty” courts, an attorney had 
to be admitted as a “proctor in ad- 
miralty.” It is no longer necessary 
to be a “proctor in admiralty” to 
practice maritime law because 
courts no longer distinguish be- 
tween civil and admiralty proceed- 
ings. However, the unique charac- 
teristics associated with maritime 
law practice and procedure supports 
certifying specialists who have the 
requisite background and knowl- 
edge to demonstrate an expertise in 
the field. There are currently 56 at- 
torneys certified in the area of ad- 
miralty and maritime law. 

Highlights of this year’s admi- 
ralty and maritime committee’s ac- 
tivities include: 

¢ This year marks the first recer- 


tification cycle of certified admiralty 
and maritime lawyers. Recertifica- 
tion is required after five years of 
being certified in admiralty and 
maritime law. Thirty-seven attor- 
neys were recertified. (Only two of 
the original group of certified admi- 
ralty and maritime attorneys were 
not recertified. The two that were 
not recertified did not reapply). 

e¢ Three applicants sat for the 
exam on March 5. Results are pend- 
ing. 

e To increase the number of certi- 
fied admiralty and maritime attor- 
neys, the committee sent invitations 
to experienced practitioners in the 
field to encourage them to apply for 
certification. 

¢ The committee conducts meet- 
ings throughout the year to discuss 
new business and to review and ap- 
prove applications. This year the 
committee considered the idea of 
certifying individuals in 
subspecialties. The committee 
unanimously thought it was unnec- 
essary due to small numbers and 
high costs. 

Becoming a certified specialist 
increases your exposure as a reliable 
practitioner and expert in the field 
of admiralty and maritime law. The 
Florida Bar’s Web site has a section 
devoted to certified specialists in 
every field and provides general 
background information, lists attor- 
neys by location, and includes indi- 
vidual attorney profiles. 

To become board certified in ad- 
miralty and maritime law, an appli- 
cant must have five years’ experi- 
ence practicing law, of which the 
three years preceding the date of ap- 
plication must be predominantly (at 
least 35 percent) devoted to admi- 
ralty and maritime law. Addition- 
ally, applicants must complete at 
least 50 hours of approved interme- 
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diate or advanced admiralty law 
courses within the three years im- 
mediately preceding the application. 
Additionally, applicants must sub- 
mit to a peer review, by providing 
the committee with a list of five 
other attorneys familiar with the 
applicant’s qualifications. This year 
the committee revised the peer re- 
view section to require that at least 
one of the five names submitted 
must practice admiralty and mari- 
time law. 

After an application is approved, 
each applicant must sit for a one- 
day exam. The first section includes 
100 mandatory questions. The sec- 
ond section includes six fact pat- 
terns of which two fact patterns are 
mandatory, and of the other four fact 
patterns the applicant must choose 
and answer two. The exam is issued 
once each year in March. Attorneys 
interested in certification must file 
applications before August 31. 

This year’s committee consists of 
Richard J. McAlpin, chair; Allen K. 
Von Spiegelfeld, vice chair; Mark J. 
Buhler, Charles G. De Leo,Christian 
D. Keedy, Michael J. McHale, Carl 
R. Nelson, Patricia K. Olney, and 
Andrew L. Waks. The committee li- 
aison is Michele Lamar-Acuff and 
the BLSE liaison is Elizabeth K. 
Russo. 

RICHARD J. McALPINn, Chair 


-Advertising 

The Standing Committee on Ad- 
vertising is advises members of The 
Florida Bar on permissible advertis- 
ing and marketing practices. The 
committee, which meets monthly, 
reviews opinions issued by staff 
counsel, offers guidance to staff in 
evaluating lawyer advertisements, 
makes recommendations regarding 
rule changes, and provides guidance 
to Bar members concerning both the 
substantive and procedural require- 
ments of the advertising rules. 

The committee has devoted spe- 
cial attention this year to working 
with other committees such as the 
Long Range Planning Committee 
and The Special Commission on 
Multidisciplinary Practice and An- 
cillary Business on attorney adver- 
tising. Vice Chair Shane Munoz is 


member of a subcommittee working 
with the Disciplinary Review Com- 
mittee to formulate guidelines for 
disciplinary sanctions for advertis- 
ing violations. These guidelines will 
be used by a newly created grievance 
committee which will review only 
advertising violations. 

The committee advises Bar mem- 
bers of the substance of the adver- 
tising rules through a variety of dif- 
ferent methods. An in-depth 
analysis of the filing requirements, 
substantive regulations, and com- 
mittee interpretations is provided in 
the committee’s Handbook on Law- 
yer Advertising and Solicitation. 
The handbook provides a quick, easy 
reference to filing and substantive 
guidelines through various check- 
lists and examples, as well as dis- 
cussions of particular types of ad- 
vertising regulations and recurring 
situations. The handbook is re- 
viewed and updated by Bar staff 
with the input of the committee. The 
handbook is available on the Bar’s 
Web site at www. FLABAR.org. Com- 
mittee staff are also available from 
9 a.m. to 5 p.m. each weekday to 
assist members with the rules. 

The committee has continued to 
publish a column in The Florida Bar 
News, which summarizes the 
committee’s decisions and provide 
discussions of troublesome issues, 
such as committee interpretation of 
particular language in advertise- 
ments, or handling of particular 
types of advertisements. The 
committee’s goal is to provide Bar 
members with as much information 
as possible to assist them in com- 
pliance with the Rules of Profes- 
sional Conduct. 

The committee publishes formal 
written opinions of the Standing 
Committee on Advertising. Formal 
Opinions A-99-1 and A-00-1 have 
previously been approved by the 
Board of Governors and are avail- 
able on the Bar’s Web site. No new 
opinions were issued during 2001. 

The most time consuming task of 
the committee is reviewing adver- 
tisements filed by members to de- 
termine whether they comply with 
the advertising rules. The commit- 
tee reviews decisions of its staff re- 
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During the annual Judicial Luncheon, 
Chief Justice Charles Wells will high- 
light the state of our judiciary, whose 
independence is the linchpin of our 


democracy. 


garding lawyer advertisements if 
staffs interpretation is appealed by 
an advertising attorney. Advertisers 
can appeal decisions of the commit- 
tee to the Board of Governors. The 
committee also provides guidance to 
its staff and advertisers. The com- 
mittee works hard to apply the ad- 
vertising rules fairly to all types of 
advertisements and to balance the 
rights of advertisers with the needs 
and concerns of the public. 

As in previous years, the stand- 
ing committee has taken an active 
role in ensuring that lawyer adver- 
tising in Florida is filed with The 
Florida Bar and properly reviewed. 
The committee aggressively inves- 
tigates and pursues lawyers who do 
not file their ads for review and 
those who disregard The Florida Bar 
rules. An ongoing compliance pro- 
gram reviews Yellow Page adver- 
tisements throughout the state to 
determine whether nonexempt ad- 
vertisements have been filed and 
reviewed. Lawyers who have not 
filed their advertisements are sent 
a letter asking them to file their ads 
and pay a $250 late filing fee. 

This year, for the first time, law- 
yers whose Yellow Page ads would 
have been exempt from filing, except 
for the lack of a geographical listing 
in the ads, have not been charged 
the late fee. Instead, they have been 
sent a letter notifying them of the 
need to correct their Yellow Page ads 
for the upcoming year to include the 
geographical location of their prac- 
tice. 

The committee is made up of non- 
lawyers as well as lawyers. We be- 
lieve that this has contributed sub- 
stantially to our work and our broad 
perspective on advertising and mar- 
keting. I thank our committee mem- 
bers, Adrienne Katz, Kimberly 
Sands, Peter J. Somera. Jr., John C. 


Bales, John L. Remsen, Jr., and my 
Vice Chair Shane T. Munoz, for 
their tremendous contribution and 
dedication. 

Finally, the committee would like 
to thank our board liaison, Michael 
Smith, who has been an active par- 
ticipant in our work this year, and 
our hard-working staff headed by 
ethics counsel, Elizabeth Tarbert. 
Without the participation and hard 
work of these individuals, the busi- 
ness of this committee could not be 
accomplished. 

MICHAEL SEMINARIO, Chair 


Annual Meeting 

This year’s annual meeting will be 
the first after the tragic events of 
September 11, 2001. For this reason, 
and because we value our American 
heritage and ideals, we have dedi- 
cated the event to a remembrance 
of, and a celebration of, liberty and 
justice. The meeting will be held 
between June 19 and 22 at the lovely 
Boca Raton Resort and Club in Boca 
Raton. The Annual Meeting Com- 
mittee has focused its energies on 
providing a comprehensive, interest- 
ing, and entertaining schedule of 
seminars, meetings, luncheons, and 
dinner events. We hope you will join 
us. 

The committee’s work was, as 
usual, enhanced by the amazing tal- 
ent and organization of Mike 
Tartaglia, Kathy Tucker, Ricky 
Libbert, and Kathy Boykin of The 
Florida Bar. They have our respect 
and appreciation for their unceas- 
ing efforts on our behalf. As to the 
committee members, I cannot say 
enough. My co-chair, Frank Bedell, 
and his lovely wife Ashley Frost 
Bedell, gave innumerable hours to 
planning events, menus, and spon- 
sorships. We were joined on the com- 
mittee by Gabrielle D’Alemberte, 
Carlos Kelly, Robert Palmer, Lisa 
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Small, and Scott Stigall, all of whom 
worked unceasingly in a hard 
economy to enlist over 50 law firm 
sponsors. We all owe them our 
thanks. 

During the annual Judicial Lun- 
cheon, Chief Justice Charles Wells 
will highlight the state of our judi- 
ciary, whose independence is the 
linchpin of our democracy. And we 
will be entertained by the wit and 
humor of Robert L. Steed, a senior 
partner at King and Spalding in At- 
lanta, a columnist for the Atlanta 
Constitution, a published author 
and commentator on National Pub- 
lic Radio’s “All Things Considered,” 
and a truly funny person. Our Fri- 
day night gala includes a menu cus- 
tomized for us by the gifted chefs of 
the Resort, entertainment by tal- 
ented comedienne Rita Rudner and, 
for your dining and dancing plea- 
sure, the music of Eclipse. 

A central focus in our meeting 
events is the Friday general assem- 
bly, during which we will honor 
Florida’s judges and former presi- 
dents of The Florida Bar. This year, 
we will thank and say farewell to 
Terry Russell, president of The 
Florida Bar, who has unselfishly 
devoted countless hours to uphold- 
ing the honor and independence of 
our profession. And we will welcome 
our incoming president, Tod 
Aronovitz, who will lead us for the 
year to come, and Miles McGrane, 
who will serve as president-elect. 

Please make plans to fit this out- 
standing lineup of education, cama- 
raderie, talent, and pride in our- 
selves and our profession into your 
schedule. I look forward to seeing 
you there. 

Nancy W. GREGOIRE, Chair 


Appellate Court 
Rules of Procedure 

This has been an exceptionally 
busy year for the Appellate Court 
Rules Committee. I thank its hard- 
working membership for their con- 
tributions and achievements. 

On August 1, 2001, the commit- 
tee filed an emergency petition with 
the Florida Supreme Court to 
amend Rules 9.140 and 9.141. The 
amendments provide post-convic- 


tion appeal procedures for the DNA 
testing remedies created by the new 
Criminal Rule 3.853. They parallel 
the procedures for appeals under 
Criminal Rules 3.850 and 3.800(a). 
The court adopted the committee’s 
proposed rule changes. Amendment 
to Florida Rules of Criminal Proce- 
dure Creating Rule 3.853, 2001 WL 
1276878, 26 Fla. L. Weekly S687 
(Oct. 18, 2001). 

Together with all of the rules com- 
mittees of The Florida Bar, this com- 
mittee wrote and endorsed letters to 
the Board of Governors, opposing 
the implementation of the board’s 
six-year term limit policy for mem- 
bership on the rules committees. 
The committee’s chair and past- 
chair also appeared at the October 
board meeting to explain the 
committee’s concerns that the policy 
will adversely affect the continuity 
of leadership, institutional memory, 
and ability of the committee to func- 
tion as in the past. This coming 
June, the committee will lose ap- 
proximately one-third of its most 
active members and the following 
year, over one-half. 

To prepare the committee for such 
a sweeping change, a Transition 
Committee was formed, co-chaired 
by Susan Kelsey and Katherine 
Giddings to consider ways to pre- 
serve and make accessible the insti- 
tutional memory of the committee, 
create procedures to get members 
quickly oriented and involved, and 
suggest revisions to internal rules 
of operation to provide for continu- 
ity of leadership. 

On February 7, 2002, the commit- 

tee filed its two-year cycle report and 
proposed rule amendments with the 
Florida Supreme Court. They were 
published in the March 1, 2002, Bar 
News. Comments relating were due 
April 1, 2002, for consideration by 
the court in May. Many of the 
changes are editorial or grammati- 
cal. Some of the more substantive 
are: 
Rule 9.120(f)—Revised to clarify 
that Florida Supreme Court briefs 
on the merits should include an ap- 
pendix containing a conformed copy 
of the decision of the district court 
of appeal. 


Rule 9.140(d)— A new subsection 
E, replacing (b)(5), deals with con- 
ditions and requirements imposed 
on defense counsel in a criminal 
case, before being permitted to with- 
draw, where either the defense or 
the state appeals. It was drafted in 
response to State v. White, 742 So.2d 
374 (Fla. 2d DCA 1999). At the 
Board of Governors’ meeting in Oc- 
tober 2001, part of the proposed rule 
was disapproved because, as first 
drafted, it could have imposed un- 
warranted duties on retained coun- 
sel. The committee redrafted that 
part of the proposed rule to clarify 
that retained trial defense counsel 
may withdraw from representation 
of a defendant seeking to appeal or 
in the event of a state appeal, if the 
attorney files a motion to withdraw 
in the appellate court, stating the 
defendant’s plans for appellate rep- 
resentation, if any. 

Rule 9.180(c)(3)—Changed in re- 
sponse to new legislation making it 
unnecessary that a judge of compen- 
sation claims to approve the entirety 
of a settlement if the employee/ 
claimant is represented by counsel. 

Rule 9.330(a)— Permits a party 
whose case was disposed of without 
opinion by the appellate court to 
move, as part of a motion to rehear, 
that the court issue a written opin- 
ion, on the ground the litigant be- 
lieves it would provide a basis for 
Supreme Court review. 

Rule 9.330(d)—Clarifies that no 
motion for rehearing will be permit- 
ted in Supreme Court cases where 
petitions for extraordinary relief are 
filed seeking review of DCA deci- 
sions without opinion. 

Rule 9.370—Provides more spe- 
cific guidelines for the content of 
amicus briefs, sets shorter time lim- 
its for briefs, adds requirements for 
the content of motions to file amicus 
briefs, reduces page limits, and de- 
nies the possibility of filing a reply 
brief. 

Rule 9.440(a) and (b)— Makes the 
rules governing appearance of for- 
eign attorneys and withdrawal of 
attorneys consistent with the re- 
cently revised Rules of Judicial Ad- 
ministration 2.060(i) and 2.061. 

Rule 9.800(n)— Amended to allow 


practitioners to use the ALWD Ci- 
tation Manual as a default reference 
in addition to the Blue Book. 

Under consideration by the 
committee’s subcommittees are nu- 
merous important issues. Some of 
the more challenging are: 

1) Considering and recommend- 
ing a means of implementing a par- 
tial payment system for inmate 
post-conviction appeals and other 
proceedings. See Jackson v. Florida 
Department of Corrections, 790 
So.2d 381 (Fla. 2000); 

2) Modification of Rule 9.220 to 
clarify that the admonition that an 
appellate court should not decide a 
case where a record is incomplete 
also applies to nonfinal appeals; 

3) Review of the problems dis- 
cussed in Pullen v. State, 802 So.2d 
1113 (Fla. 2001), pet. for cert. filed, 
70 USLW 3535 (No. 01-1180) (Feb. 
12, 2002) regarding possibly short- 
ening the time frame for handling 
appeals from Baker Act cases since 
the Court has ruled the Anders pro- 
cedures govern such cases. 

4) Review of possible inconsisten- 
cies between the Bert J. Harris, Jr. 
Private Property Rights Protection 
Act, section 70.001, Florida Stat- 
utes, and Florida Rule of Appellate 
Procedure 9.310(b)(2). 

5) Possible revision of rules gov- 
erning when appellate court rulings 
are “rendered,” thereby starting the 
time period for seeking review in the 
Supreme Court, and clarifying them 
to make them consistent; 

6) Recommending whether an in- 
terlocutory order granting or deny- 
ing a motion to dissolve a notice of 
lis pendens or require a bond, should 
be reviewed by certiorari or as a 
nonfinal appeal, and if necessary, 
drafting a rule change. See Avalon 
Associates of Delaware Ltd. v. 
Avalon Park Associates, Inc., 760 
So.2d 1132 (Fla. 5th DCA 2000). 

A special thanks to Debbie 
Brueckheimer, past chair, our faith- 
ful secretary, Nancy Gregoire, and 
all subcommittee chairs: John 
Crabtree, Raoul Cantero, Steven 
Krosschell, Allyn Giambalvo, Judge 
Marguerite Davis, Judge Kathryn 
Pecko, Marilyn Beuttenmuller, 
Karol Williams, Katherine 
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While aviation lawyers tend to share 
interests in aviation, as many are 
pilots, and the field is extremely 
diverse. 


Giddings, Susan Kelsey, and Rob- 
ert Krauss; and to our able succes- 
sion of Florida Bar support staff, 
Pam Arthur, Bill Branch, Vernon 
Grizzard, Craig Shaw, and Joanna 
Mauer. 

JUDGE WINIFRED J. SHARP, Chair 


Appellate Practice 
Certification 

The Appellate Practice Certifica- 
tion Committee spent countless 
hours in efforts to standardize the 
exam and cover the broad spectrum 
of state and federal appellate prac- 
tice concepts the practitioner is ex- 
pected to know and apply in the 
civil, criminal, and administrative 
arenas. The task for both examiner 
and examinee is daunting, but all 
rose to the challenge in 2001. 
Twenty-six people applied for the 
exam; 25 were approved; and nine 
passed. The success of the 2001 ex- 
aminees swelled the ranks of board 
certified appellate lawyers to 133. 

For the year 2002, 46 people re- 
quested applications; 21 people ac- 
tually applied; all were approved, 
and 15 sat for the test in March. The 
committee will grade the exam, 
again applying holistic principles. 

Fifteen existing members were 
eligible for recertification in 2002. 
Fourteen have been approved, with 
one recertification application still 
pending. 

The committee this year consists 
of Chair Jane Kreusler-Walsh, Vice 
Chair E. Jon Whitney, Judge James 
R. Jorgenson, Kimberly A. Ashby, 
Anthony C. Musto, Paul L. 
Nettleton, Lauri Waldman Ross, 
Steven E. Stark, and Debra Sutton. 
Each member contributed consider- 
able time, energy and thoughtful 
analysis to multiple tasks, includ- 
ing grading and writing the exam. 
Carol Vaught serves as staff liaison. 
As usual, her talents and tenacity 


have proved invaluable. Thank you 
committee and Carol. 
JANE KREUSLER-WALSH, Chair 


Aviation Law Certification 

The year 2002 marks the sixth 
year since aviation law has been rec- 
ognized by The Florida Bar as an 
area of specialization. The field of 
aviation law is constantly changing. 
In the areas of space law and with 
the Montreal Convention changes to 
the Warsaw Convention of 1929, it 
is more important than ever that 
members of the public who are seek- 
ing advice or information on any 
topic of aviation law know which 
attorneys have fulfilled the require- 
ments to be board certified. 

If anyone has a significant avia- 
tion practice and would like infor- 
mation on board certification, any 
member of the committee will ex- 
plain the process including the ar- 
eas on the exam. There is also in- 
formation available on the Bar‘sWeb 
site (www.FLABAR.org). 

On the committee were Tom 
Thornton, vice chair, Miami; Bill 
Wagner, Tampa; Mike Siboni, 
Ocala; Robert Feldman, Coral 
Gables; Barbara Curtis, Ft. Lauder- 
dale; Donald Maciejewski, Jackson- 
ville; Bruce Green, Ft. Lauderdale; 
and Mary Burnett, Jacksonville. 

While aviation lawyers tend to 
share interests in aviation, as many 
are pilots, the field is extremely di- 
verse, including aircraft financing/ 
registration, FAA enforcement, and 
air crash litigation. 

This year, the examination was 
completely rewritten and updated to 
reflect changes in the aviation field. 
The exam was given on March 5, 
2002, in Tampa. The exams will be 
graded on May 3, 2002, and the suc- 
cessful newly certified aviation at- 
torneys will be notified around May 
12, 2002. 
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This year was the second year 
that the committee had to screen 
and accept applications for recerti- 
fication. Of the lawyers who met the 
recertification requirements, all 
were recertified this year for another 
five-year period. 

The members would especially 
like to thank Kate Wasson, in her 
inaugural year, for putting up with 
us and keeping after us to meet all 
the deadlines in a cheerful and pro- 
fessional manner. 

JOHN F. Everso_e III, Chair 


Board of Legal 
Specialization and Education 

From its origins in 1982, the 
Board of Legal Specialization and 
Education (BLSE) has made great 
strides in enhancing the quality of 
practice and the professionalism of 
members of The Florida Bar who 
have had the interest, the inclina- 
tion, and the ability to become a 
Florida Bar board certified lawyer. 
BLSE, through its 16 members, ad- 
ministers the Florida Certification 
Plan. Subject to BLSE supervision, 
the 19 areas of certification are ad- 
ministered by separate committees 
of nine members each. BLSE’s char- 
ter and bylaws are found in Ch. 6 of 
the Rules Regulating The Florida 
Bar and in its own BLSE policies. 
From being improved and refined, 
the Florida Certification Plan ranks 
among the highest of any certifica- 
tion program in the country. The 
2001-02 year was consistent with 
prior years in that there were sig- 
nificant improvements and expan- 
sion. 

Two previously approved areas of 
certification, labor and employment 
law and antitrust and trade regula- 
tion experienced their first cycle of 
applicants and examinees. Stan- 
dards for another new area of certi- 
fication were approved this year for 
submission to the Supreme Court: — 
construction law. We anticipate the 
area will have its first cycle of ap- 
plicants in 2002-03. Also under con- 
sideration is certification for intel- 
lectual property law which will 
likely be approved in some form 
within the 2002-03 year. 

A board certified lawyer may ad- 


= 


vertise to the public that he/she is 
board certified or is a specialist in 
the respective area of certification 
in both written and verbal commu- 
nications. In some cases, certified 
status may even allow enhanced le- 
gal fees. Certified status is also be- 
ing emphasized on the Bar’s Web 
site and in its lawyer listings. The 
Florida Bar Certification Plan now 
encompasses 3,864 certified law- 
yers—an increase of 8.14 percent 
over the previous year. 

To become board certified, appli- 
cants must meet stringent stan- 
dards: 1) a minimum of five years 
in practice; 2) substantial involve- 
ment in their respective legal speci- 
ality during that pericd of practice; 
3) a minimum number of CLE hours 
in their area of practice within the 
three to five years prior to applica- 
tion; 4) passage of a comprehensive 
examination in their speciality; and, 
5) an unblemished disciplinary 
record including positive references 
from a comprehensive peer review 
procedure. Each successful appli- 
cant is reviewed (but not reexam- 
ined) every five years by their area 
committees to ensure that the quali- 
fications continue to be met. 

Peer review, by its very nature, 
tends to be subjective and personal 
and often comes from peers met 
within an adversarial setting. It 
must be anonymous and confiden- 
tial in order to protect the identities 
— and thus the objectivity — of the 
reviewers. It is also an essential re- 
quirement for board certification. 
Under the direction of the Supreme 
Court of Florida, BLSE has an obli- 
gation to both the public and to 
members of The Florida Bar to en- 
sure the certification review process 
is fair and accurate. There must be 
a balance between the interest of the 
applicant and the standards of the 
certification plan. BLSE sets its own 
policies, subject to approval by the 
Board of Governors, and reviews rec- 
ommendations from the certification 
committees as to approval or disap- 
proval of initial applicants and of 
certified lawyers who are 
requalifying. BLSE has drafted rec- 
ommended changes to improve this 
procedure which will be soon pre- 


sented to the Board of Governors. 
The new procedure will afford sig- 
nificant opportunity for personal 
appearances by applicants and for 
the introduction of additional evi- 
dence by the applicant for consider- 
ation by the respective certification 
committee or by BLSE. Although not 
common, adverse peer review does 
occasionally result. BLSE believes 
that the new procedures will give 
greater protection to both the appli- 
cant and the integrity of the certifi- 
cation plan. 

BLSE’s responsibilities extend 
beyond the certification plan. One 
of the primary objectives of the plan 
is to emphasize and improve the 
professionalism of all Florida Bar 
lawyers. As an introduction to pro- 
fessionalism in the practice of law 
for all new Florida Bar members, 
BLSE also supervises compliance 
with the basic skills course require- 
ment including the Practicing With 
Professionalism course. Consistent 
with this objective was a program 
sponsored by BLSE at its retreat 
last November. Chairs and vice 
chairs of each certification commit- 
tee were invited as well as other Bar 
officials. President Russell, who has 
been an avid supporter of the certi- 
fication plan, also attended. One of 
the retreat speakers on lawyer pro- 
fessionalism was a well-known au- 
thor and lecturer, Bob Berg, who has 
written Winning Without Intimida- 
tion and Endless Referrals. His mes- 
sage is how to master the art of posi- 
tive persuasion in today’s real world 
in order to get what you want while 
being professional and without in- 
timidation. The end result of Berg’s 
message should be the goal of every 
lawyer in The Florida Bar. 

Finally, BLSE is also charged 
with overseeing CLE accreditation 
and compliance with the continuing 
legal education requirements for all 
Florida lawyers whether or not 
board certified. Thousands of 
courses and individual activities are 
evaluated each year by staff and the 
BLSE for credit toward this require- 
ment. The staff also maintains 
70,000 plus member CLE records 
with an amazingly low error rate. 

Although the 2001-02 year has 


been an extremely productive and 
rewarding, it is also bittersweet. Six 
of its 16 members will be leaving 
due to term limitations. One such 
member, Jack Brumbaugh, was first 
appointed to the board in 1984 and 
has been committed to the growth 
of specialization in both Florida and 
nationally through his service on the 
Standing Committee on Specializa- 
tion through the American Bar As- 
sociation. Another member, Jake 
Schickel, has been a driving force 
and an indispensable Bar liaison for 
BLSE over the last 12 years. No one 
has more memory of BLSE history 
than Jake. Likewise, the efforts and 
input of Louie Adcock, Elizabeth 
Russo, and Pat Casey over the years 
have been invaluable. This will also 
be my last year on the BLSE. The 
good news is that the remaining 
board members, appointed by past 
Bar presidents with a keen interest 
in the certification plan, who will 
continue to serve, are all highly 
qualified and dedicated. Dawna 
Bicknell, the staff director and liai- 
son for BLSE since its genesis in the 
certification plan, will continue to 
serve in such capacity. It is through 
Dawna and her exceptional staff 
that the Florida certification plan 
has achieved its present national 
status. 

Significant changes have occurred 
since the two areas of taxation and 
civil trial law were approved as the 
initial areas of certification in 1982. 
The certification plan will inevita- 
bly expand and be refined. It is the 
hope and expectation of those who 
have served and who will serve on 
BLSE and on the certification com- 
mittees (at their own personal ex- 
pense) that the “standard” for all 
Florida lawyers will be board certi- 
fication. Please help us achieve this 
goal. 

Jim Davis, Chair 


Business Litigation 
Certification 
Our committee continued to ex- 
plore ways to both sustain and in- 
crease the number of certified busi- 
ness litigators while maintaining 
the necessary substantive and ethi- 
cal standards. The committee ap- 
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proved new language in the stan- 
dards with respect to simplifying the 
recertification process and has also 
undertaken efforts to ensure the 
consistent application of both the 
standards for certification as well as 
the Business Litigation Certifica- 
tion Standing Committee Policies. 
The committee also reaffirmed to 
the BLSE its belief that the jury 
trial requirement for certification 
should be preserved. 

As always, the committee spent 
substantial time working on the 
2002 examination. Although media- 
tion and arbitration have always 
been a part of the definition of “busi- 
ness litigation law,” the committee 
did introduce this year a new elec- 
tive topic entitled Alternative Dis- 
pute Resolution. We had 11 attor- 
neys successfully pass the 2001 
examination and there are currently 
also eleven applicants approved to 
sit for the 2002 examination in May. 

This was the first year that the 
committee needed to deal with re- 
certification. Of the 51 eligible re- 
certification applicants, 45 applied, 
40 have been approved, and five are 
pending. Six either resigned or did 
not reapply. At the present time, 
there are 209 certified business 
litigators in Florida. 

Last year, the committee encour- 
aged the resumption of a business 
litigation CLE presentation which 
had in the past served both as a re- 
view course for those seeking certi- 
fication as well as an excellent re- 
source for practitioners in general. 
We were pleased that this course 
was revived by the Business Law 
Section and it appears that it will 
be offered every two years. The com- 
mittee also encouraged the BLSE to 
explore additional ways to promote 
certification to the general public. 
We have been advised that the Com- 
munications Committee of the 
BLSE was indeed looking into ways 
to further promote the certification 
plans to the public. 

My sincere thanks to my fellow 
committee members: Gary Salzman, 
Harry Payton, Howard Ross, 
Leonard Englander, Elizabeth Mor- 
gan, Dennis Campbell, Harris 
Solomon, and Kenneth Minerley for 


all of their hard work throughout 
the year. Our certification special- 
ist and liaison, Carol Vaught, con- 
tinues to do a terrific job and all of 
us on the committee are very grate- 
ful for her efforts. 

Eric C. Curistu, Chair 


City, County and Local 
Government Certification 
The area of City, County and Lo- 

cal Government Law Certification 
has now been in existence for five 
years. This year it completed its 
first year of recertification. There 
were 46 applications approved for 
recertification, which is required 
after five years of initial certifica- 
tion. 

There are currently 131 board cer- 
tified city, county and local govern- 
ment law attorneys in Florida. This 
year, 18 applicants were approved 
to sit for the CCLG law examination 
which will be held on May 16th in 
Tampa. 

The committee has met in person 
on four occasions so far and has held 
meetings by conference call and e- 
mail. The examination format was 
changed this year to better test the 
examinees’ knowledge of CCLG law. 
The new exam format will be 80 
multiple choice questions and three 
mandatory essays. The total scoring 
weight will be 60 percent multiple 
choice and 40 percent essay. 

To become board certified in 
CCLG law, an applicant must have 
practiced law for at least five years 
prior to the application. The dead- 
line for application is October 31. 
The three years preceding the date 
of application must consist of at 
least 40 percent city, county and lo- 
cal government law— “the practice 
of law dealing with legal issues of 
county, municipal or other local gov- 
ernments, such as special districts 
or agencies and authorities, includ- 
ing litigation in the federal and state 
courts and before administrative 
agencies; the preparation of laws, 
ordinances and regulations; and the 
preparation of legal instruments for 
or on behalf of city, county and local 
governments.” 

An applicant must also complete 
at least 60 hours of approved inter- 
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mediate or advanced city, county, 
and local government law courses 
within the three years immediately 
preceding the application. There is 
also a peer review portion of the ap- 
plication in which the applicant 
must submit five names of other at- 
torneys that are familiar with the 
applicants practice in city, county 
and local government law After the 
applicant has been approved by the 
city, county and local government 
law committee as well as the Board 
of Legal Specialization and Educa- 
tion, he or she is then qualified to 
sit for the examination. 

I would like to thank this year’s 
committee members, which consist 
of Richard L. Smith, vice chair; 
Stephen H. Cypen, Susan F. 
Delegal, Henry G. Ennis, Jon M. 
Henning III, Elizabeth M. 
Hernandez, Alan H. Prather, Rafael 
Suarez-Rivas, Hamilton “Chip” 
Rice, Jr., BLSE liaison, and Michele 
Lamar-Acuff, committee liaison. 
Their conscientious and competent 
work made the committee function 
smoothly. 

I would especially like to acknowl- 
edge and express the committee’s 
appreciation for the wise counsel of 
immediate past chair, Jon Henning, 
who provided tremendous assis- 
tance and inspiration to me and to 
the other members from his hospi- 
tal bed. It was indeed a pleasure to 
award Jon a plaque for his dedica- 
tion and service to the committee. 
Sadly, Jon lost his battle with can- 
cer on April 17, 2002. His leadership 
will be missed. 

Finally, I would like to express ap- 
preciation to Susan F. Delegal, who 
is leaving the committee due to term 
limits. She is the last of the original 
members of the committee and was 
one of the “framers” of much of our 
committee structure and procedures. 
Rosert D. Pritt, Chair 


Civil Procedure Rules 

The Civil Procedure Rules Com- 
mittee concludes the 2001-02 year 
having once again reviewed dozens 
of suggestions from Bar members on 
the Florida Rules of Civil Procedure. 
Consistent with the committee’s 
“less is more” approach, however, 


the committee has been judicious in 
its efforts to amend the rules that 
have served the Bar so well over the 
years. In addition to various editing 
changes, the Committee has re- 
viewed proposed forms and amend- 
ments to rules involving, to name a 
few, Proposals for Settlement (Rule 
1.442), Failure to Prosecute (Rule 
1.420(e)), Requests for Admission 
(Rule 1.370) and Depositions and 
Discovery Sanctions (Rules 1.310 
and 1.380). 

While debate will likely continue 
on many of these proposals, the 
Committee has in the last year fi- 
nalized proposals for amending Rule 
1.380(c) relating to the award of ex- 
penses upon a party’s failure to ad- 
mit a matter in response to a Re- 
quest for Admission and Rule 
1.190(a), which would, if adopted by 
the Supreme Court, require the pro- 
posed amended pleading to be at- 
tached to a motion seeking leave to 
amend. 

By the conclusion of this year, the 
committee will have submitted to 
the Supreme Court its report on the 
proposed amendments to the Uni- 
form Guidelines for Taxation of 
Costs. In response to the 
committee’s initial report submitted 
two years ago, the Supreme Court 
asked the committee to solicit com- 
ments from various groups through- 
out the state concerning the pro- 
posed amendments. This project of 


the committee has been ongoing for 
many years, and the committee 
looks forward to review by the Su- 
preme Court of this latest report. 
Two items which have been pro- 
posed and are presently being con- 
sidered by subcommittees are a new 
rule governing evidentiary proffers 
with regard to motions for leave to 
amend to assert claims for punitive 
damages as required under F.S. 
§768.72 and the adoption of forms 
for the making of a Proposal for 
Settlement under Rule 1.442. A sub- 
committee is also conducting a thor- 
ough examination of the failure to 
prosecute provision of Rule 1.420(e). 
Some members of the committee, 
the Bar and the judiciary argue for 
the rule’s abolition, while others ar- 
gue for its modification. Some argue 
the rule should be left alone. This 
rule will undoubtedly receive contin- 
ued attention over the years by both 
the committee and the courts. A pro- 
posal has also been made to limit, 
without court approval, the number 
of requests contained in a Request 
for Admissions under Rule 1.370. 
On behalf of the committee, I ex- 
tend my thanks to my vice chairs 
Marjorie Graham, Donnie 
MacKenzie, and Bob Mansbach. 
Donnie was especially helpful hav- 
ing taken on the difficult job of re- 
cording secretary, which is no small 
task given the size of our commit- 
tee. A special thank you also goes 


out to the stalwarts of the Drafting 
subcommittee, Lori Terens and T. 
Rankin Terry, who sweat over ev- 
ery comma, semicolon and gerund 
so that the rules are readable, con- 
sistent and concise. 

Due to the imposition of term lim- 
its, the senior members of the com- 
mittee will be stepping aside. The 
entire Bar owes them a debt of grati- 
tude for their hard work and dedi- 
cation over the years, and I am 
grateful for the guidance and wise 
counsel they have provided me 
throughout this past year, as well 
as my prior years of service on this 
committee. 

Saving the best for last, my final 
expression of thanks is extended to 
the Bar staff representative as- 
signed to this committee, Madelon 
Horwich. Madelon has been instru- 
mental in ensuring the committee 
carries out its assigned duties, and 
she has kept me from tripping over 
myself in the process. I owe her a 
great deal of thanks for her assis- 
tance and valued friendship. 

Peter A. Sacus, Chair 


Civil Trial Certification 

The Civil Trial Certification Com- 
mittee requires a substantial 
amount of hard work and time of its 
nine committee members and 
Cherie Morgan, The Florida Bar’s 
certification specialist working with 
the committee. The committee mem- 
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A recurring issue before the commit- 
tee arises from the increasing difficulty 
in satisfying the trial requirements of 
certification and recertification. 


bers’ duties and re- 
sponsibilities include 
the following: 

¢ Review of all ap- 
plications for civil 
trial board certifica- 
tion to ensure all cer- 
tification require- 
ments are met and 
follow up with the ap- 
plicants for addi- 
tional information 
when needed; 

Review of all ap- 
plications for recertification to con- 
firm all recertification requirements 
are met and follow up with the ap- 
plicants for additional information 
when needed; 

e Drafting of the annual certifi- 
cation exam questions and model 
answers; 

¢ Grading of the annual exam an- 
swers; 

e Review, discussion, and decision 
regarding general administrative 
matters and policy issues pertain- 
ing to such issues as interpretation 
of the certification rules, implemen- 
tation of the certification rules, pro- 
posed modifications of the rules, and 
review of applicant inquiries; and 

e Review and determination of 
CLE credit requested by certified at- 
torneys for written materials they 
authored. 

In 2002, 59 attorneys applied for 
civil trial board certification and 35 
sat for the exam (as of the time of 
this report, grading of the 2002 ex- 
ams had not been completed). In 
2001, 56 attorneys applied for certi- 
fication, 43 sat for the exam and 36 
were certified. In the year 2001, 145 
lawyers applied for recertification 
and 140 were recertified. 

A recurring issue before this com- 
mittee arises from the increasing 
difficulty in satisfying the trial re- 
quirements for certification and re- 
certification. Applicants for certifi- 


cation and recer- 
tification have 
repeatedly indi- 
cated that, be- 
cause of media- 
tion and the 
handling of 
fewer but more 
complex cases, 
they are not try- 
ing as many 
cases as they did 
in the past, 
thereby making 
it difficult to complete the number 
of trials required for certification 
and recertification. 

The standards and policies gov- 
erning certification and recertifica- 
tion provide some assistance to at- 
torneys having difficulty completing 
the requisite number of trials. For 
example, in general, three trials are 
required for recertification. How- 
ever, credit for one trial is given if 
the applicant attends (as a student 
or instructor) an advanced trial ad- 
vocacy seminar approved by the 
committee, that includes as part of 
its curriculum active participation 
in simulated courtroom proceedings. 
A recertification applicant may also, 
on good cause shown, seek satisfac- 
tion for part of the required three 
trials with a showing of involvement 
in protracted litigation. 

A difficult issue repeatedly facing 
the committee arises when an oth- 
erwise well-qualified attorney ap- 
plies for recertification and has not 
participated in any trials in the pre- 
ceding five years, has not attended 
an advanced trial advocacy course, 
and seeks recertification based 
solely on a request for credit for all 
required trials by virtue of involve- 
ment in protracted litigation. While 
such a situation is not common, it 
does occur and will continue to come 
before the committee. 

The committee, in considering 
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these and other issues affecting cer- 
tification, continuously strives to 
balance the need for well-qualified 
and respected attorneys to become 
and remain certified with a fair in- 
terpretation of the rules so they ap- 
ply to all equally and maintain the 
high standards associated with 
board certification in the area of civil 
trial law. 

In addition to its duties and re- 
sponsibilities in interpreting and 
applying the certification standards 
and policies, the committee is also 
responsible for drafting and grading 
the exam. The committee continues 
to use the exam format that was in- 
troduced in the year 2000. This in- 
cludes testing in the areas of civil 
procedure, evidence, litigation 
skills, and ethics. Comments of 
those sitting for the exam reveal this 
format has been well received and 
appears to offer a fair means of 
evaluating the examinees. 

Thank you to all of the committee 
members for their hard work, for 
their time in traveling to and at- 
tending meetings, and for their 
ideas and input. But of the effort of 
the volunteer committee members 
and the continuing patience, knowl- 
edge, and hard work of Cherie Mor- 
gan, all of these tasks and commit- 
tee responsibilities could not be 
accomplished and implemented 
from year to year. 

CHRISTOPHER S. Knopik, Chair 


Clients’ Security Fund 

The Clients’ Security Fund Com- 
mittee is currently comprised of 35 
attorneys representing all parts of 
the state. The committee members 
investigate claims brought by indi- 
viduals who believe their attorney 
has either stolen their money or 
property held in trust or has failed 
to perform any useful services after 
being paid a fee. Typically a mem- 
ber is assigned claims to investigate 
originating from his or her judicial 
circuit. The investigation usually 
includes reviewing the claim appli- 
cation, contacting the claimant and 
the attorney accused of misconduct, 
successor counsel, if any, as well as 
reviewing relevant Court and 
Florida Bar records. Subsequent to 
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the investigation, the committee 
member prepares a report with a 
recommendation to approve or deny 
the claim. The results of the inves- 
tigation are then presented to the 
full committee at one of its three day 
long meetings per year. The commit- 
tee votes to approve or deny claims 
presented during the meeting. Prior 
to February 2001, all claims were 
submitted to the Board of Governors 
for final approval with the 
committee’s recommendation. Un- 
der regulations of the committee, 
the Board of Governors pays 100 
percent of the first $25,000 of any 
claim approval regarding theft of 
money or property and then prorates 
the amount approved above that up 
to a maximum of $50,000 per claim. 
On the other hand, the maximum 
amount awarded for fee reimburse- 
ment is $2,500. 

In an effort to shorten the 12-18 
month interval between the filing of 
a claim and payment, the commit- 
tee proposed a significant rule 
change, which was recently ap- 
proved by the Board of Governors. 
Under this rule change, the commit- 
tee is now authorized to pay claims 
up to $10,000, unless within 14 days 
from the date of assignment for re- 
view, the Board of Governors mem- 
ber designated to review the claim 
notifies staff to place the claim on 
the next Board of Governors agenda 
for action. On any claim award in 
excess of $10,000 the committee 
makes a recommendation for pay- 
ment, and the Board of Governors 
must give final approval. All claims 
recommended for denial must still 
be reviewed by the Board of Gover- 
nors. This is a very significant regu- 
lation change which should greatly 
shorten the length of time a claim- 
ant has to wait from the time of fil- 
ing a claim until payment for mon- 
etary awards up to $10,000. With 
the new regulation in effect, the 
committee will be able to pay un- 
earned fee claims and other claims 
up to $10,000, two categories of 
claims which cover a significant 
number of the total claims filed with 
the committee. Through March 20 
of this year, the fund received 157 
new claims seeking over $19.8 mil- 


lion in total. Through this same date, 
the committee has reviewed 156 
claims and recommended reim- 
bursements totaling $435,533. 
There will be a third meeting of the 
committee in June of this year at 
which additional claims will be re- 
viewed and recommendations made 
to the Board of Governors. It should 
be noted that one of the main rea- 
sons the committee is able to handle 
such a large volume of claims each 
year is because of the able assis- 
tance of Teresa Bartlett, coordina- 
tor, and Michael A. Tartaglia, direc- 
tor of the programs division. 

In addition to finding ways to 
shorten the time between when a 
claim is filed and when an approved 
claim is paid, the committee is also 
considering changes to its regula- 
tions regarding what constitutes 
“useful services” and payment of 
third-party letter of protection 
claims. These two issues have gen- 
erated substantial discussion over 
the years at committee meetings 
and it is hoped that any proposed 
revisions will serve to simplify the 
process and provide a more consis- 
tent result to claimants. 

The Client Security Fund is fi- 
nanced by $20 from each member’s 
annual fees. 

The committee’s goal is to assist 
the Bar in cleaning up after those 
few members who defame and de- 
grade the legal profession. While it 
is disturbing that the Bar has to 
deal with defalcating attorneys at 
all, I think that, as members of The 
Florida Bar, we can be proud of the 
fact that the Bar has established a 
committee whose sole purpose is to 
restore the integrity and engender 
good will toward the people in our 
communities that we serve. 
CuaRLEs J. Basinait, Chair 


Code and Rules of Evidence 

The Code and Rules of Evidence 
Committee of The Florida Bar is 
one of the standing Bar rules com- 
mittees, but is unlike other rules 
committees due to the hybrid na- 
ture of the Florida Evidence Code. 
The Florida Evidence Code con- 
sists of statutory provisions en- 
acted by the legislature, which pro- 


visions are commonly (although 
not automatically) adopted as 
rules of procedure by the Florida 
Supreme Court on a biennial ba- 
sis. Accordingly, the Code and 
Rules of Evidence Committee is 
significantly and regularly in- 
volved in the legislative process, in 
evaluating proposed legislation 
which would affect the law of evi- 
dence, and in making recommen- 
dations of support or opposition to 
the Board of Governors and other 
interested parties and entities con- 
cerning such proposed legislation. 
The committee may also recom- 
mend initiation and adoption of 
legislation which would improve 
the law of evidence in Florida. In 
carrying out these functions, the 
committee seeks input from inter- 
ested parties and groups within 
and outside The Florida Bar, evalu- 
ates these comments and positions, 
engages in study and debate, and 
attempts to offer a balanced analy- 
sis of proposed legislation, prior to 
determining a proposed position of 
advocacy. 

In accordance with the legislative 
policies and procedures of The 
Florida Bar, the Code and Rules of 
Evidence Committee seeks and ob- 
tains authorization from the Board 
of Governors to engage in such leg- 
islative and political activities. 

Our Legislation Subcommittee 
chair, Michael P. Dickey, reports 
that HB 636, which would have 
amended F.S. §90.504 to create an 
exception to the husband-wife privi- 
lege in capital felony cases, and 
which was opposed by the Commit- 
tee, was not enacted. 

Over the past two years, the Code 
and Rules of Evidence Committee 
has advocated a change in F.S. 
§§90.803 and 90.902 to create a 
business records certification proce- 
dure similar to that within the fed- 
eral system, by which a proponent 
of documentary business record evi- 
dence could offer that evidence at 
trial without the need for a records 
custodian unless objected to at pre- 
trial. Mr. Dickey’s subcommittee 
had sought prefiling of this legisla- 
tion. The matter was not included 
in the prefiled legislation, and there- 
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fore was not considered this year, 
but the committee will advocate en- 
actment of this legislative proposal 
next session. 

The committee opposed legisla- 
tion which exempted from applica- 
tion of the exclusionary rule evi- 
dence related to an arrest based on 
information obtained from records 
of the Department of Motor Ve- 
hicles, as contained in SB 196 and 
HB 601. The legislation was part of 
a broad package of DMV related 
matters, and moved through the leg- 
islature with “amazing speed” per 
Mr. Dickey. This legislation passed 
both houses, and has been sent to 
the governor. 

Finally, the committee advocated 
a proposal to modify F.S. §90.104 to 
eliminate the need for a subsequent 
objection at trial in cases where the 
trial judge has made a “definitive” 
ruling on a pretrial issue. Although 
this proposed legislation was 
prefiled, it failed to complete com- 
mittee consideration in the Senate, 
and was not enacted this year. The 
committee anticipates that we will 
renew our efforts on this proposal 
next session. 

Part of the function of the commit- 
tee is reporting to the Supreme 
Court of Florida, on a two-year cycle, 
recommendations regarding adop- 
tion of enacted laws of evidence as 
rules of evidence by the court, to the 
extent such laws are procedural in 
nature. This year, the committee 
has recommended adoption by the 
court as rules Ch. 2001-132, Laws 
of Florida (F.S. §90.4026) which pro- 
vides that “benevolent gestures” ex- 
pressing sympathy or a general 
sense of benevolence relating to the 
pain or loss of a person involved in 
an accident are inadmissible as evi- 
dence in a civil action; Ch. 2000-316, 
Laws of Florida (amending §§90.502 
and 90.612) which provides for non- 
waiver of attorney-client privilege 
by a governmental agency during 
discussions which are not “meet- 
ings”; and Ch. 2000-316, Laws of 
Florida (amending §90.612) which 
provides that the court shall take 
special care to protect a witness 
under age 14. The committee has 
recommended the court decline to 


adopt as a rule Ch. 2001-221, Laws 
of Florida (amending §90.404(2)), 
which would allow admission of 
other acts of “child molestation,” ir- 
respective of similarity, where a de- 
fendant is charged with “child mo- 
lestation.” Oral argument on this 
report was scheduled for May 9, 
2002. 

Unfortunately, due to lack of at- 
tendees, the annual Advanced Evi- 
dence Seminar was canceled this 
year, but will continue in the future. 

Thanks are due all members for 
their hard work and dedication, and 
especially to Mike Dickey, Sammy 
Cacciatore, Al Saikali, Adams 
Weaver, Keith Park, Hon. John 
Frusciante and the members of the 
Fast Track Subcommittee, Hon. 
Fred Lewis, our Supreme Court li- 
aison, Frank Walker, our Board li- 
aison, and, as always, to our Bar li- 
aison, Ann Chittenden, whose 
knowledge, helpfulness, dedication 
and diplomatic skills are a peren- 
nial resource for the committee. 
Many of our senior members will not 
be returning next year. I extend my 
heartfelt thanks for their collegial- 
ity, their long terms of volunteer 
service, and their dedication to pre- 
serving the integrity of the Florida 
Evidence Code and improving the 
laws of evidence in Florida. 
VINCENT W. Howarp, JrR., Chair 


Committee on 
Professionalism 

The 10th year of the Standing 
Committee on Professionalism has 
been busy and productive. The com- 
mittee has continued its partnership 
with the Supreme Court’s Commis- 
sion on Professionalism, and has 
shared resources, ideas, and energy. 
Committee members were included 
in the commission’s Strategic Plan- 
ning Retreat held last fall, during 
which both the mission and vision 
statements of the commission were 
revised. The committee also helped 
develop an action plan to achieve the 
established goals. 

Another combined effort of the 
commission and committee is the 
William M. Hoeveler Award, created 
in 2001 in honor of Judge William 
Hoeveler of the U.S. District Court, 
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and the first recipient of the award 
which is presented annually at The 
Florida Bar’s Annual Meeting. The 
award recognizes a distinguished 
jurist who exemplifies the attributes 
of professionalism. 

The committee also received an 
array of timely and diverse applica- 
tions for the annual professionalism 
award which goes to an outstand- 
ing project of a local bar association 
or similar entity. The winner will be 
announced and the award presented 
at the judicial luncheon during the 
annual meeting of The Florida Bar. 

In addition to working on the 
projects and activities of the com- 
mission, standing committee mem- 
bers devoted themselves to work on 
one of six committee projects which 
included: the Historical Video Se- 
ries, the Mentor Assistance Profes- 
sionalism Program (MAPP), the an- 
nual professionalismaaward, the 
master’s seminar, the student essay 
award, and case law subcommittee. 
Also, in collaboration with the Su- 
preme Court’s Commission on Pro- 
fessionalism, members of our com- 
mittee have devoted their efforts 
and continued dedication on diver- 
sity issues through the commission’s 
diversity subcommittee. The diver- 
sity subcommittee’s Train the 
Trainer program has taught Bar 
members around the state how to 
effectively facilitate seminars with 
the focus on accepting differences. 

The student essay award is in its 
second year. The first recipient was 
Sean Ravenel, a third-year student 
at Stetson College of Law, whose es- 
say Sowing the Seeds of Profession- 
alism won him $1000, which was 
presented by commission chair, Jus- 
tice Major B. Harding. A traveling 
trophy, The Lion of Justice, an origi- 
nal sculpture by renowned artist 
Hugh Nicholson, is now on display 
at Stetson. 

The historical video series has 
continued to add interesting and in- 
sightful dialogue to our video collec- 
tion. Dean Jeanette Hausler of the 
University of Miami School of Law, 
Justice Leander Shaw, and Judge 
Pat Seitz are among the prestigious 
cast of those interviewed this past 
year. 
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The Mentor Assistance Profes- 
sionalism Program progressed dur- 
ing its second year, making adjust- 
ments and developing new ways to 
inspire mentors and their proteges 
to continue this project. During the 
coming year the Center for Profes- 
sionalism will offer a mentor train- 
ing program to enhance volunteers’ 
skills and ensure consistency. 

We encourage any reader to con- 
tact The Florida Bar’s Center for 
Professionalism for any resources, 
seminars, or videos when incorpo- 
rating professionalism efforts into 
your workplace, local bar associa- 
tions, or other entities supporting 
professionalism. 

R. JosEpus, Chair 


Committee on Relations 
with Certified Public 
Accountants 

Once more our year-end summary 
finds us amidst several interesting 
projects which may well carry be- 
yond year-end, specifically CPE/ 
CLE seminars, large and small, ob- 
taining single review for CLE quali- 
fying as CPA, and networking 
events with CPAs. An overview of 


the past 12 months, aside from vo- 
luminous files casting strong doubt 
upon us reaching the rung level of 
efficiency, leaves us with a feeling 
of pride and promise for the future. 
There are some projects, which 
floundered or altogether sputtered 
to a full stop. These shall be men- 
tioned fully and not glossed over. 
Overall, more effort has been re- 
called to counteract the pessimism 
and general uncertainty brought 
about by the horrific events of 9/11 
and the aftermath. Early on, our 
committee decided to abide by com- 
mon convention and carry on as 
usual, but the flow of travel and 
communications is not the same. It 
is against this background that we 
evaluate our failures and successes. 

Perhaps we should now mention 
our tangential and brief relation 
with the issues affecting Enron. Our 
academic advisor, George 
Mundstock, opined, early on, before 
the news broke in the mainstream 
media that the FASB’s, i.e., the pro- 
nouncements of the financial ac- 
counting standard’s board, “did not 
work” since as applied in Enron, 
they permitied the premature book- 
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ing into an asset of contingent 
stream of future earnings. Whether 
this was innocent or the FASB’s 
were abused, certainly we cannot 
determine. However, within The 
Florida Bar, our committee may be 
in the best position to participate in 
finding a way to ensure full, fair, 
and timely disclosure of usable data 
without hampering those who oper- 
ate in what is termed the global 
marketplace. 

In passing, our committee moni- 
tored the rise and fall of the XYZ 
designation favored by the AICPA 
and opposed as an erosion of ac- 
counting standards and authority 
by the state organizations, includ- 
ing the FICPA. 

More within our ready grasp, our 
committee is trying to find a way for 
the Board of Accountancy to waive 
its own review of continuing educa- 
tion already approved by The 
Florida Bar. Often there is no time 
for a second review before the date 
of the seminar and this in turn 
means that usable information is 
not available to interested CPAs. 
Also, this works to enlarge the pool 
of Bar attendees and may help the 
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sections of The Florida Bar in the 
development and dissemination of 
their seminars. Our committee has 
often despaired of finding the right 
outlet among CPAs for Bar sections’ 
CLE and automatic CPE qualifica- 
tion will moot the issue altogether. 

We have not succeeded in devel- 
oping or funding a one-day-long 
seminar covering e-commerce and 
privacy issues for the current year. 
Eduardo Arista and the members of 
his subcommittee succeeded in de- 
veloping the issues and securing 
speakers for the seminar. A burden/ 
benefit analysis indicated, however, 
that our resources were very limited 
and should be harnessed for other 
uses. Basically, similar seminars 
sponsored by the Bar in more propi- 
tious times were not successful. The 
seminar may still be presented this 
year or the following if we can se- 
cure the auspices of the FICPA or 
another sponsor and if that is ap- 
proved by The Florida Bar. 

We have succeeded in disseminat- 
ing smaller seminars developed by 
tax practitioners such as Domenick 
R. Lioci of the Tax Section. At this 
time, the chair is arranging with Ri- 
chard Berkowitz for a convenient 
time and place for their presenta- 
tion to Florida CPAs. Since these 
seminars already qualify for CPE, 
it is only a matter of finding the 
niche of CPAs interested in the area. 

Also in the pipeline are two ar- 
ticles sponsored by our committee 
for publication in CPA Today and 
the newsletters of The Florida Bar. 
One was authored by Fran Sheehy, 
a tax lawyer and member of the Tax 
Section of The Florida Bar and cov- 
ers the collision of two strong statu- 
tory systems: bankruptcy and taxa- 
tion. This article was submitted to 
CPA Today as an unsolicited article 
and we are still monitoring its sta- 
tus as this goes to print. The second 
article is authored by Francisco 
Corrales on federal trade issues and 
will be presented when completed to 
the International Law Section for 
publication in their newsletter. 

Our committee has sought to im- 
prove its relations with the FICPA 
by indicating to its current presi- 
dent, Stephen Nouss, and Buddy 


Turman, its executive director, that 
to the extent consistent with any 
stance (or no stance) assumed by 
The Florida Bar, our committee 
would try to publish the FICPA 
views on the matter in Bar publica- 
tions and will also channel its views 
to the Bar’s governing board. This 
issue was raised by Sydney Traum 
and adopted by the committee dur- 
ing its January 11 meeting. So far 
the FICPA executive director pre- 
pared a piece for submission to the 
Bar News but this has not been pub- 
lished due to perceived mootness of 
the issue for this year at least as the 
News went to press. The piece from 
the committee’s academic advisor 
George Mundstock also was not pub- 
lished by the Bar News. The chair 
also prepared a lay piece on the 
matter indicating our opposition to 
what is seen as a regressive and 
basically unenforceable tax, albeit 
we are aware that there may be 
little to differentiate between a tax 
on services and a tax on products, 
but this is still under review. 

Our committee succeeded in find- 
ing self-effacing, generous corporate 
sponsors to host networking events 
with CPAs. As this is written, we 
have yet to attract the level of at- 
tendance from CPAs or from bar 
members which make these events 
viable and hopefully regular. This 
is why we should try to thank those 
who still remain ready to assist us, 
when we are ready. We must note 
Ana Rentz, the chair for Florida or 
Northern Trust Bank. Ms. Rentz is 
especially gracious to our commit- 
tee. Also, Maria Elba Leon, again of 
Northern Trust, Brickell Branch for 
her interest and her time in meet- 
ing with the chair and co-chair at 
their convenience. Both deserve our 
deep gratitude. We must also thank 
Bernstein & Co. and specially Jay 
DeGeare for his willingness to host 
a networking session. Also, Phil 
Caso of Merrill Lynch Branch in 
Aventura for covering our members 
and guests in the sommelier func- 
tions where those few of us attend- 
ing had a happy time sampling vin- 
tage cavas — and then drove right 
home! These prized connections 
should continue and find strength 
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in future years if our committee is 
to succeed at the networking level. 

As far as electronic connection, 
our committee obtained the Bar’s 
approval in opening up a Web site 
or listserv where CPAs could log in, 
as long as we keep adequate records 
in compliance with the Sunshine 
laws. We are waiting to work out the 
technicalities of the Web site or 
listserv itself specially the monitor- 
ing aspect. 

One last network opportunity 
raised by Barry Greenberg, our golf- 
ing vice chair, is the possibility to 
bring CPAs and attorneys together 
on a golfing green under the aus- 
pices of the committee with excess 
collections earmarked for charity. To 
date we have let the United Way 
know of our intent and suggested 
their cooperation but have not gone 
beyond for lack of time to give to the 
project. 

Overall, our committee may ap- 
proach the coming year with confi- 
dence and cohesion. It stands 
uniquely positioned within the Bar 
to detect and make manifest the 
built-in biases and views of two pow- 
erful professions and, as much as 
possible, try to explain one to the 
other at various levels for mutual 
benefit. 

P. Muna, Chair 


Consumer Protection 

The scope and function of the Con- 
sumer Protection Law Committee is 
to study Florida’s consumer protec- 
tion laws, to help strengthen them 
where necessary, and to consider 
means whereby the consumer pub- 
lic and the Bar will become better 
informed about the laws which pro- 
tect them. To help achieve its mis- 
sion, the committee has established 
four subcommittees: Legislative, 
Call-A-Law, CLE, and Consumer 
Education and Awareness. 

This past year, the committee has 
continued to support and enhance 
the Florida Call-A-Law program. 
This program was started in 1990 
and is a collection of 65 recorded 
audio messages and written scripts 
on a variety of basic legal topics of 
interest to the general public, in- 
cluding criminal law, family law, 
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landlord/tenant and civil rights top- 
ics. Each message is two or three 
minutes in length. The public may 
access these voice messages with a 
push button telephone by dialing 
850/561-1200, and may access writ- 
ten scripts via the Bar Internet ad- 
dress {www.FLABAR.org}. The top- 
ics are designed to provide 
Floridians with basic legal informa- 
tion, to inform them of their legal 
rights and responsibilities, and to 
educate them as to when an attor- 
ney should be consulted. Members 
of the committee, along with mem- 
bers of various Bar sections and 
other committees, annually review 
and update the messages and 
scripts in order to provide the most 
current information on Florida’s 
laws. Currently, the committee is 
seeking to implement a Spanish ver- 
sion of the Florida Call-A-Law Pro- 
gram, which would provide the voice 
messages and written scripts in 
Spanish. The committee is also in 
the process of adding “arbitration 
clauses” as an additional topic. 
During the 2001 Florida Legisla- 
tive Session, several consumer laws 
were enacted or amended by the leg- 
islature. Ch. 501, Part VI, regard- 
ing motor vehicle dealers was en- 
acted, which mostly tracked the 
attorney general’s administrative 
rule previously codified in FAC 
(Florida Administrative Code) §2- 
19. In 2001, the Florida Legislature 
amended Ch. 501, Part II, the 
Florida Deceptive and Unfair Trade 
Practices, to clarify the scope of the 
statute’s coverage. The White Col- 
lar Crimes Victim Protection Act, 
which contains the concept of “ag- 
gravated” white collar crime also 
was enacted in 2001, and includes 
advanced penalties, victim restitu- 
tion, and makes it easier for the 
Florida Attorney General’s Office of 
Statewide Prosecution to obtain 
multicircuit jurisdiction by provid- 
ing jurisdiction whenever a defen- 
dant has a Web site. Recently, pay- 
day loan lending practices have been 
under much scrutiny. New legisla- 
tion has been enacted on payday 
lending statutes. Also, during the 
2002 session, a bill has been intro- 
duced which would repeal Subsec- 
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tion (19) of §29 of Ch. 14 2001-196, 
Laws of Florida, codified in Ch. 501, 
Part VI. The repeal would apply ret- 
roactively to any motor vehicle sold 
on or after October 1, 2001. The sec- 
tion considered for repeal makes it 
a deceptive and unfair trade prac- 
tice for a motor vehicle dealer to add 
an additional charge for pre-deliv- 
ery services other than those shown 
on a conspicuous label attached to 
the window of the vehicle. 

The committee continues to offer 
CLE courses to attorneys on con- 
sumer law topics. In June, the com- 
mittee held a seminar on Consumer 
Fraud: How to Get Money Back (and 
More). We achieved a record break- 
ing attendance, and received glow- 
ing reviews. The next CLE is tenta- 
tively scheduled for January 2003. 
Our goal is to continue to provide 
Bar members with the tools to ef- 
fectively litigate consumer issues. 

The committee continues to seek 
ways by which it can contribute to 
the education of consumers. Na- 
tional Consumer Protection Week is 
an annual event which is co-spon- 
sored by several organizations, 
which includes representation from 
federal, state, and local government 
as well as national advocacy orga- 
nizations. This year’s event was held 
in February and the theme was pri- 
vacy. The consumer protection of- 
fices for Broward and Dade counties 
held forums on identity theft. Sev- 
eral members participated in these 
forums. In addition, several of the 
Committee members participated in 
the National Consumer Law Center 
(NCLC) and National Association of 
Consumer Advocates (NACA) an- 
nual joint conference and meeting, 
which was held in Baltimore in Oc- 
tober. The conference addressed 
many topics such as mortgage 
fraud, pay day loans, automobile 
fraud and fair debt and collections 
practices. NCLC and NACA are na- 
tional consumer advocacy organiza- 
tions which provide attorneys and 
consumer advocates with consumer 
law educational resources. 

I thank all committee members 
who participated this year, and my 
vice chairs, Felicia Banks, and An- 
drew Spark. Due to term limits, we 


are losing several dedicated, long- 
standing members, including Mike 
Flynn, Andrew Spark, and Mike 
Schiff. We thank you and hope you 
will continue to contribute as you 
have in the past. With the contri- 
butions from all of you, we can con- 
tinue the good work on behalf of 
Florida lawyers and the consumer 
public. 

KENNETH J. NoLan, Chair 


Continuing Legal Education 

A standing committee with long 
standing traditions. This succinctly 
describes the foundation of the Con- 
tinuing Legal Education Commit- 
tee. The committee has long been 
the source for the coordination and 
implementation of one of the finest 
state bar-directed continuing legal 
education delivery systems in the 
country. Each Bar year the commit- 
tee oversees the presentation of over 
seven dozen Florida Bar sponsored 
educational programs from the most 
basic to the most advanced. Thou- 
sands of Florida lawyers each year 
look to Bar-produced seminars and 
publications to enhance and main- 
tain their professional expertise. 
Since the early years of more lim- 
ited numbers of Bar-directed con- 
tinuing legal education courses, 
through the inception and imple- 
mentation of mandatory continuing 
education and marked increases in 
the number of course offerings, to 
the more recent years of a relatively 
fixed schedule in the number and 
variety of available courses and 
written materials, the Continuing 
Legal Education Committee has 
“continued” to serve the members of 
The Florida Bar. 

The traditions of the committee 
have been advanced during the past 
Bar year, as the committee has not 
only served in its established capac- 
ity as the purveyor of outstanding 
academic offerings for Bar mem- 
bers, but also in the more innova- 
tive role as the producer of a video 
presentation entitled Concept to 
Curtain. This production is designed 
to provide a single, concise source 
for describing the procedures related 
to the development of quality con- 
tinuing education courses for Bar 
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members. Supported by complemen- 
tary written materials, this new 
video tool will be made available to 
any member of The Florida Bar 
charged with the development and 
production of top-grade continuing 
legal educational experiences. 

The four primary areas effecting 
the creation of a well done CLE 
course are incorporated into the 
“how to” production. These areas 
include Create a Quality Presenta- 
tion, Course Production Economics, 
Logistics and Speaker Development. 
Each of these course development 
aspects is explained in the newly 
produced video and supplemented in 
detail by the accompanying hand- 
book. It is intended that this new- 
est work of the Committee will pro- 
vide a ready source of pertinent 
information both to the novice and 
the more experienced person 
charged with the responsibility of 
guiding the creation and presenta- 
tion of a worthwhile CLE presenta- 
tion. 

This rather ambitious project was 
only accomplished through the dedi- 
cated efforts of many committee 
members, with yeoman duty being 
afforded by the four project team 
chairs. Each of the four principal 
portions of overall production was 
guided to completion by a team 
leader. Veteran committee members 
and vice chairs led each team. Gerry 
Damsky directed Create a Quality 
Presentation, Kathleen McLeroy 
guided Logistics, Tom Hall 
shepherded Course Production Eco- 
nomics and Colleen Coffield admin- 
istered Speaker Development. The 
project groups met collectively in 
three major gatherings during the 
year, including the final “put it all 
together” working retreat held in 
late April at St. Petersburg Beach. 
Additional working sessions of the 
four project groups and several 
meetings which included only the 
CLE Committee chair, project team 
leaders and Bar staff were also held 
during the year. The retreat meet- 
ing served not only as a wrap up for 
completing the Concept to Curtain 
video, but also as a planning session 
for the coming Bar year. Of course, 
another committee tradition was 
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also carried forward during the re- 
treat—a bit of fun in the sun. 

Everyone involved in voluntary 
service to The Florida Bar knows 
well the outstanding support re- 
ceived from Bar staff and that given 
the CLE Committee is without equal 
in the persons of Mike Tartaglia, 
Yvonne Sherron, Gerry Rose, Craig 
Shaw, and the irrepressible Tim 
Hendry. Each of these people to- 
gether with section coordinators, 
production staff and countless oth- 
ers are committed to bringing out- 
standing continuing educational 
opportunities to the members of The 
Florida Bar. 

The Continuing Legal Education 
Committee has a stated vision, 
which is “to enhance the competence 
of lawyers and their service to the 
public by innovative development 
and promotion of high quality legal 
education resources.” The commit- 
tee will continue to succeed to its vi- 
sion by striving to implement its 
stated mission “to promote the life- 
long learning process by supporting 
the professional development of law- 


yers.” Change is continuous and the 
Continuing Legal Education Com- 
mittee will endeavor to maintain 
pace going forward. 

JAMES R. Meyer, Chair 


Criminal Law Certification 

After two years of restructuring 
the format of the certification exam 
so that it accurately tests both crimi- 
nal trial and criminal appellate 
skills, this year was rather unevent- 
ful. Most time was spent processing 
recertification and initial certifica- 
tion applications and drafting and 
grading certification examinations. 

Although recertification applica- 
tions are required to be filed in Au- 
gust, the process of approving or re- 
jecting each applicant is a 
time-consuming process and final 
decisions are usually arrived at by 
February. Initially, each application 
is reviewed to determine if the ap- 
plicant meets the necessary legal 
standards. The committee then re- 
views the peer references that have 
been returned in a timely manner. 
Peer review is an essential element 
of the certification program since 


the committee is charged with ap- 
proving for recertification both 
highly competent and ethical law- 
yers. With the requirement that 
applicants provide a photograph, 
peer review responses have in- 
creased. The photograph allows the 
peer reviewer to realize if the appli- 
cant is truly known and thus pro- 
vides the committee with a more de- 
tailed understanding of the 
applicant’s standing in the commu- 
nity. It is extremely important for 
those Bar members whose peer re- 
view has been sought to return the 
review in a timely manner otherwise 
the recertification process is de- 
layed. Rest assured that the com- 
mittee works diligently to complete 
the recertification review as expedi- 
tiously as possible and there is no 
lapse in certification since the ap- 
plicant remains certified until the 
process is compieted. 

The review process for certifica- 
tion is the same as for recertifica- 
tion. Although the deadline for fil- 
ing certification applications is 
October 31, all decisions are usually 
made by March. 

The committee spends most of the 
remaining time preparing and grad- 
ing the examination. The actual 
drafting of the examination is done 
by committee members prior to 
scheduled meetings. At our regu- 
larly scheduled meetings, the exam 
questions and answers are reviewed 
for clarity and legal accuracy. All 
corrections thereto are made after 
the meetings and transmitted to 
committee members via e-mail for 
perusal and approval. After the 
exam is drafted, the committee does 
not meet again until it is time to 
grade the exam. The committee then 
spends a long and rigorous day or 
two grading. At the final meeting of 
the year, the passing level for the 
examination is determined. 

In addition to the foregoing, the 
committee amended its recertifica- 
tion application in anticipation of 
our certified lawyers who will be 
seeking a waiver trial criteria or ap- 
pellate action criteria. This provi- 
sion is being utilized for the first 
time and was previously adopted in 
order that more senior lawyers, 


those who have been certified for 14 
or more years, can maintain their 
certification and to continue to en- 
sure that this certification’s mem- 
bership includes the best of the pro- 
fession. 

This year’s committee, Vice Chair 
James R. Franklin, George C. Bedell 
III, Craig Crawford, Ira D. 
Karmelin, Karen M. Kinney, Rich- 
ard A. Moore, Robert A. Norgard, 
and David R. Parry, all worked dili- 
gently in reviewing the applications 
and preparing the examination. A 
special thanks goes to Linda Cook, 
our Bar staff liaison. Her dedication 
and professionalism enabled the 
committee to function efficiently and 
effectively. 

MIcHAEL J. NEIMAND, Chair 


Criminal Procedure Rules 

This year, the Criminal Procedure 
Rules Committee primarily concen- 
trated on reviewing and applying 
new legislation. Working with the 
Supreme Court of Florida’s Commit- 
tee For Review And Notification Of 
Criminal And Juvenile Legislation, 
our Rules Committee reviewed new 
legislation and the criminal rules to 
ensure that the rules remain effec- 
tive as currently existing and when 
modification was appropriate, to 
modify or implement new rules. 

Some of the legislation the com- 
mittee considered were those rela- 
tive to Sentencing for Crimes While 
Incarcerated (SB 240), White Collar 
Crime Protections (SB 540), Viola- 
tions of Probation and Community 
Control (SB 888), Sentencing Rela- 
tive to Street Gangs (HB 695), Vio- 
lent Crime and Drug Control Coun- 
cil (HB 1425), Domestic Violence 
(HB 1673) and the creation of a Pre- 
trial Release No Contact Order, Full 
Faith and Credit Order and Domes- 
tic Violence releases and special sen- 
tencing orders for no contact and full 
faith and credit in Domestic Vio- 
lence sentencing. The committee 
worked with the Domestic Violence 
Subcommittee of the Family Court 
Steering Committee and the Su- 
preme Court of Florida’s Central 
Staff. 

Additionally, the committee and 
its Fasttrack Subcommittee consid- 
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ered and amended rules to accom- 
modate the Death Penalty With Re- 
gard to Mental Retardation (SB 238) 
and the Amendment of Definitions 
with regard to Youthful Offenders 
(SB 322). The committee’s Fasttrack 
procedure is for emergency and 
prompt enactment circumstances. 
The Fasttrack procedure was not 
implemented last year and was 
implemented this year in order to 
keep the criminal rules updated 
with current pressing legislation. 

Further, this year the Supreme 
Court of Florida will consider the 
Committee’s Two-year Cycle Report 
for the amendments of Rules 3.111 
(Providing Counsel To Indigents), 
Rule 3.170 (Pleas), Rule 3.190 (Pre- 
trial Motions - Committee Note), 
Rule 3.361 (Witness Attendance and 
Subpoenas) and Form 3.994 (Order 
of No Imprisonment). 

This year again documented the 
importance and effort of the various 
committees working together to im- 
prove our criminal justice system. 
The Criminal Rules Committee con- 
sidered other important issues and 
rule changes in addition to the 
above. This year marked a year of 
constant activity and review. 

The chair thanks all members of 
the committee for their outstanding 
work, dedication and commitment. 
The Criminal Procedure Rules Com- 
mittee is composed of dedicated and 
hard-working judges, academicians, 
prosecutors and defense attorneys. 
Through their combined efforts, the 
members bring knowledge, experi- 
ence and practicality to our crimi- 
nal justice system. It is their dedi- 
cation and advice that made this 
year successful and productive. 
RaymMonp J. Raroot II, Chair 


Education Law 

The Education Law Committee of 
The Florida Bar is a new substan- 
tive law committee that was ap- 
proved by the Board of Governors at 
their October 2001 meeting. The 
committee is made up of attorneys 
that practice education law in pub- 
lic and private universities, four- 
year colleges, community colleges, 
public and private schools, charter 
schools, deregulated schools, and 


other education law-related areas. 
Committee membership is open to 
all Florida Bar attorneys. The field 
of education is one of the most regu- 
lated areas of the law. State and fed- 
eral statutes, rules and regulations, 
as well as interpretive state and fed- 
eral court decisions, permeate this 
practice area. 

The recent legislative changes to 
the Florida School Code and the ef- 
fect this is having on the K-20 edu- 
cation structure in Florida made the 
establishment of this committee im- 
perative. The committee’s position 
is that the collaboration of lawyers 
representing the expansive and di- 
verse legal needs and issues of their 
educational clients will enhance the 
competency of legal representation 
in these areas. 

The committee can also provide 
useful input into legislative initia- 
tives related to educational issues, 
thus providing a service to the citi- 
zens of the state who are involved 
with the K-20 education system. 
This committee meets three times 
a year to address recent develop- 
ments in the area of education law 
and keep the committee members 
and other interested members of 
The Florida Bar informed of signifi- 
cant developments in the area of 
education law. 

The committee’s first business 
meeting was held on January 10, 
2002, at The Florida Bar Midyear 
Meeting in Miami. In addition, to 
the regular business meeting the 
committee’s subcommittees have 
met regularly via telephone confer- 
ence. The current subcommittees 
are: Steering, CLE, Newsletter, and 
Membership subcommittees. 

The CLE Subcommittee under the 
leadership of Bob Harris is planning 
the committee’s first all day educa- 
tion law seminar to be held at the 
January 2003 Florida Bar Midyear 
Meeting in Miami. Likewise the 
Newsletter Subcommittee headed 
by Marylin Batista McNamara is 
busy compiling articles for the pre- 
mier issue of the newsletter, entitled 
Florida Education Law. The news- 
letter will be published online in 
September 2002. This will be the 
first online newsletter for The 
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Florida Bar. Ed Marko’s work on 
membership has been outstanding. 

The committee, in addition to the 
newsletter and annual seminar, will 
establish and maintain other sub- 
committees, on an as needed basis, 
that will provide further research, 
and study of specialized concerns to 
this practice area. 

The goals for the committee are: 

1) To provide a forum for lawyers 
in The Florida Bar to study legal is- 
sues, share ideas and formulate 
resolutions to significant legal is- 
sues for education lawyers that 
practice in higher education insti- 
tutions or public schools in the pri- 
vate and public sectors, as well as 
other education law-related areas. 

2) To disseminate the information 
regarding new developments and 
significant legal issues in education 
law to interested attorneys through- 
out the state. 

3) To provide a forum for updat- 
ing education law attorneys on new 
developments and significant legal 
issues in education law. 

4) To play an active role in articu- 
lating changes in legislation involv- 
ing educational issues and provid- 
ing information about the relevant 
changes in the legislation. 

The strength of this committee is 
the cross representation of attorneys 
from all levels and areas of educa- 
tion law. Although I am indebted to 
and extend my thanks to all of the 
members who have worked so hard 
this year to get this committee 
started and shared with me the need 
for this committee, I am particularly 
appreciative of the hard work and 
support of the vice chair, Pamela 
Bernard, and also Tom Santoro and 
Julie Sheppard, for not only their 
hard work but their encouragement 
and enthusiasm for this committee. 
My special thanks is extended to 
President Terry Russell for his sup- 
port of this committee and to the 
Board of Governors for their ap- 
proval of this committee. 

Attorneys interested in the com- 
mittee can access the membership 
list and other information about the 
committee on The Florida Bar Web 
page at www.F LABAR.org under Le- 
gal Links; Bar Section and Commit- 
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tee Sites under Committee Sites as 
a Standing Committees, or e-mail 
the chair, Virginia Tanner-Otts, at 
vto@gate.net. 

VIRGINIA TANNER-OTts, Chair 


Eminent Domain 

The Eminent Domain Committee 
is a substantive law committee com- 
posed of both property owners attor- 
neys and governmental attorneys. 
The committee’s primary purpose is 
to provide a basis for eminent do- 
main practitioners to keep abreast 
of both procedural and substantive 
developments in eminent domain 
law. 

At the committee’s meeting on 
September 7, 2001, there were a 
number of excellent and spirited 
presentations made. In that regard, 
Mark Leavitt, a property owners at- 
torney, and Ken Davis, a DOT at- 
torney, engaged in a spirited, infor- 
mative presentation regarding the 
“real world” vs. “make believe world” 
of eminent domain. Also, at that 
meeting, Kerry Hays, a certified 
management consultant gave an ex- 
cellent presentation on trends in 
right-of-way costs and Michael 
Montgomery and Bradley Stuts 
made a highly informative presen- 
tation on new accounting rules on 
good will valuation. 

At the conclusion of the meeting, 
two new subcommittees were ap- 
pointed. The first subcommittee, 
composed equally of property owner 
and governmental attorneys, was 
appointed in order to review areas 
of potential legislation affecting 
eminent domain law and to see 
whether or not a consensus could be 
reached by the committee, if such 
legislation occurred, as to the 
committee’s position on the legisla- 
tion so that The Florida Bar could 
be presented with the committee’s 
position pursuant to Bar policies 
and rules. 

The second subcommittee which 
was appointed was a jury instruc- 
tion subcommittee, which was also 
equally composed of property owner 
and governmental attorneys. The 
goal of the subcommittee was to see 
whether or not the subcommittee 
could reach a consensus on a set of 


standard jury instructions which 
could be recommended to the com- 
mittee as a whole, and if agreed 
upon by the entire committee, that 
the Bar be presented with the in- 
structions for possible review by the 
Florida Supreme Court. 

At the committee’s second meet- 
ing on January 11, 2002, there were 
again excellent presentations made. 
The first presentation centered upon 
early acquisition activities by the 
Department of Transportation. Jim 
Anderson, a property owner attor- 
ney, and Linda Nelson, Department 
of Transportation attorney, engaged 
in a spirited debate which engen- 
dered much comment from the mem- 
bers present. Kerry Hays gave an 
additional presentation on trends in 
right-of-way benefits which was 
very illuminating. 

There was also a report received 
from the legislative subcommittee, 
wherein it was addressed that there 
were no legislative matters then 
pending which would require an at- 
tempt by the committee to reach a 
consensus. The jury instructions 
subcommittee reported that it was 
continuing its efforts at drafting a 
proposed set of jury instructions to 
see whether or not a consensus could 
be reached among the various mem- 
bers of the subcommittee, which will 
then allow the subcommittee to re- 
port its recommendations to the en- 
tire Committee. 

On January 31, 2002, the commit- 
tee presented an eminent domain 
seminar with a live presentation 
which was videotaped to be subse- 
quently played at various locations 
throughout the state. The seminar, 
which was a full day event that in- 
cluded seven topics, was very well- 
attended and well-received. 

The committee continues to pub- 
lish the Eminent Domain Commit- 
tee Newsletter three times a year. 
We appreciate the work of Barry 
Balmuth in editing the newsletter 
and keeping the committee mem- 
bers informed of various case law de- 
velopments. 

I would like to personally thank 
the vice chairs of the committee, Jim 
Anderson, Ken Davis, Mark Leavitt, 
and Linda Nelson, for their assis- 


tance in conducting and participat- 
ing in the meetings. 
Pau A. Turk, JR., Chair 


Family Law Rules 

In June 2001, the committee was 
asked to review what was working, 
not working, and what judges and 
lawyers liked and disliked about 
family rules. Many members asked 
local judges and lawyers these ques- 
tions and reported back to the com- 
mittee. We had very few comments 
except for the general theme that 
both the bench and the bar preferred 
privacy for parties’ financial infor- 
mation. In keeping with the grow- 
ing concern about sensitive informa- 
tion in court files and public access 
to this information, the committee 
submitted a request to the Supreme 
Court to remove Social Security 
numbers from various forms and to 
keep the notice of Social Security 
number form in a separate, sealed 
file in the clerk’s office. 

The committee also submitted an 
out-of-cycle report to the court to 
amend the Child Support Guide- 
lines Worksheet because of the 2001 
child support legislative changes. In 
addition, the committee submitted 
a proposed Rule 12.200 (case man- 
agement conferences) to conform to 
the 2001 Adoption Law. 

The committee provided comment 
to the Bar committee studying the 
issue of unbundled legal services. 
This comment, which is also submit- 
ted to the Supreme Court, stated the 
position that a family rule was nei- 
ther needed nor desired to address 
unbundling legal services in family 
cases. 

The committee continues to pro- 
vide comments on proposed rules to 
the rules of judicial administration 
committee, the appellate committee, 
and the civil rules committee on all 
rules that affect family court litiga- 
tion. 

The committee’s next reporting 
cycle is 2003. Every judge and law- 
yer is invited to submit any family 
law proposal to a member of the 
committee for placement on the 
agenda for consideration by the full 
committee. 

JUDGE JOHN C. LENDERMAN, Chair 
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The Family Rules Committee stated 
the position that a family rule was nei- 
ther needed nor desired to address 
unbundling legal services in family 
cases. 


Federal Court Practice 

The Federal Court Practice Com- 
mittee has been busy this year. For 
the third year in a row, the Com- 
mittee will present a federal judi- 
cial roundtable at the Florida Bar 
Annual Meeting. The theme this 
year is: “The Good, The Bad, and 
The Ugly.” The federal judicial 
roundtable gives lawyers a chance 
to sit down face-to-face with federal 
judges to discuss common issues. 
The tone this year will be informal 
to encourage dialogue. Robert 
Josefsberg has again agreed to me- 
diate. This event will be held Fri- 
day afternoon, June 21. One need 
not pay to attend the annual meet- 
ing to participate in this event. This 
free-of-charge policy is made pos- 
sible because of the support of the 
Trial Lawyers and Criminal Law 
sections. This has been the policy of 
the committee to encourage partici- 
pation by federal government attor- 
neys. CLE credit is available. 

The committee has also updated 
its Federal Court Manual, which is 
published on the Florida Bar’s Web 
site. The manual gives insight into 
a particular judge’s practices, pro- 
cedures, and preferences. If you are 
appearing before a federal judge for 
the first time, the manual online is 
a great place to start. 

At our Tampa meeting this year, 
R. Fletcher Peacock, federal public 
defender for the Middle District of 
Florida, addressed the committee on 
issues confronting his office. Such 
speakers help the committee under- 
stand and analyze the issues con- 
fronting the three federal districts 
in Florida. 

Participation in the Federal Court 
Practice Committee is growing. The 
three meetings of the committee this 
year were well attended. The attor- 


neys on the committee are civil, 
criminal, and bankruptcy practitio- 
ners representing parties on both 
sides of a case. This gives broad in- 
put in dealing with the issues con- 
cerning the federal courts in Florida. 

We look forward to another suc- 
cessful year and encourage everyone 
to take advantage of the opportunity 
to talk to the federal judges and the 
Judicial Roundtable at this year’s 
Florida Bar annual meeting. 
RANDEE J. GOLDER, Chair 


Fee Arbitration 

The Standing Committee on Fee 
Arbitration is the policy making 
body for The Florida Bar’s fee arbi- 
tration program. The fee arbitration 
program is a service provided by The 
Florida Bar to resolve fee disputes 
between attorneys and clients. The 
program was created in 1989 by the 
Supreme Court of Florida in re- 
sponse to a petition filed by The 
Florida Bar. The arbitration process 
may be initiated voluntarily, by ei- 
ther the client or the attorney, as a 
nonjudicial remedy for a fee dispute. 
Although most fee disputes do not 
involve elements of attorney miscon- 
duct, fee arbitration may be ordered 
as part of a disciplinary sanction. In 
addition to overseeing the fee arbi- 
tration program, the committee pre- 
scribes standardized forms and 
rules of procedure for the 22 circuit 
arbitration committees and ap- 
proves the statewide administrative 
fees. 

This year, the committee worked 
with Florida Bar staff and members 
of the Grievance Mediation Commit- 
tee to consider merging the two pro- 
grams. Under the proposal, amend- 
ments to the Rules Regulating The 
Florida Bar would consolidate the 
programs in Ch. 14. Further, the 
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membership of the Standing Com- 
mittee on Grievance Mediation and 
the Standing Committee on Fee Ar- 
bitration would be merged, and staff 
of the Bar would provide common 
administration of the programs in 
the same manner as is currently in 
place for the mediation program. 

The fee arbitration program has 
experienced a decline in fee arbitra- 
tion applications due to the in- 
creased use of the grievance media- 
tion program and the Attorney 
Consumer Assistance Program to re- 
solve disputes. For the fiscal year 
2000-2001, approximately 198 fee 
arbitration matters were handled. 
For the fiscal year 2001-2002, ap- 
proximately 100 fee arbitration 
matters will be handled. The merg- 
ing of fee arbitration and grievance 
mediation would allow for continued 
viability of the fee arbitration effort 
and for better service to the public 
and our members. It is the goal of 
the two programs to provide mean- 
ingful options for the settlement and 
resolution of disputes involving at- 
torneys and clients outside, and 
sometimes as a supplement to, our 
discipline system. 

The committee also recommended 
to The Florida Bar’s Board of Gov- 
ernors that the $15 filing fee for fee 
arbitration be abolished. It was the 
opinion of the committee that the 
program should be offered as a free 
service to the public and the mem- 
bership. The fee has been abolished, 
and clients and attorneys may now 
access the fee arbitration program 
at no cost. This brings this aspect of 
the program in line with the Bar’s 
Grievance Mediation Program, 
which does not charge a filing fee. 

The Standing Committee on Fee 
Arbitration will continue to work 
with staff to develop and approve the 
rule amendments and policy 
changes necessary to carry out the 
merger and ensure the continued 
success of the program. Under the 
guidance of Chair-designate 
Leonard Frishman, I am confident 
that the good work of the commit- 
tee will continue. 

I thank the members of the com- 
mittee for their dedication in carry- 
ing out our mission with regard to 


fee arbitration. I would also like to 
thank Angela Reynolds and Steven 
Hall, our committee liaisons, for 
their assistance. 

LAWRENCE SAICHEK, Chair 


Florida Bar Journal and 
News Editorial Board 

Every member of The Florida Bar 
receives the Bar Journal and Bar 
News, and the editorial board serves 
a critical role in overseeing the qual- 
ity and value of these publications. 
The 40-member board reviews all 
manuscripts submitted for publica- 
tion consideration as a feature ar- 
ticle in the magazine. Although the 
submissions are examined for sub- 
stantive and stylistic content, the 
board also must check the citations 
and evaluate the article’s thorough- 
ness and originality. Many board 
members go the extra step in copy 
editing the submission with specific 
suggestions toward revision. 

Celebrating its 75th year of pub- 
lication, The Florida Bar Journal is 
published 10 times a year. Dedi- 
cated to “advancing the competence 
and public responsibility of law- 
yers,” some of the topics this year 
covered spoliation of evidence, the 
Sandoval decision and future civil 
rights enforcement, summary judg- 
ments, the Florida Code of Judicial 
Conduct, discovery, contingent fees for 
expert witnesses, drafting exculpatory 
clauses, and products liability. 

I encourage all Florida Bar mem- 
bers to submit articles for publica- 
tion consideration in the Bar Jour- 
nal. In addition to the recognition 
of your peers, publication can result 
in an award of CLE credit and post- 
ing of the article on the Bar’s Web 
site, www.FLABAR.org, and in the 
WESTLAW and Lexis databases. 

The Florida Bar News continues to 
acquaint members with all levels of 
the Bar, other law-related organiza- 
tions, and current legal issues. This 
twice-monthly tabloid serves as the 
official notice regarding proposed 
rule changes by the Supreme Court. 
It also serves to inform members 
about various CLE offerings, and 
provides them with current legisla- 
tive information and summaries of 


Board of Governors’ actions. Still 
quite popular with readership are 
the regular columns: “News and 
Notes” and “On the Move.” The “Let- 
ters to the Editor” section is patron- 
ized frequently, as it offers a conge- 
nial space for comment and 
discussion on all sorts of issues fac- 
ing the legal community, and the 
classified pages still provide one of 
the most comprehensive resources 
for employment opportunities in the 
state. 

I hope that everyone has visited 
the publications’ improved image 
on the Bar’s Web site. All Journal 
and News articles are now avail- 
able online shortly before the pub- 
lications show up in the mailbox. 
Amy Brown, assistant editor, has 
designed the site to be more “user- 
friendly” and it now includes an 
updated index to Journal articles 
and a request form for past ar- 
ticles. 

The Journal staff is also respon- 
sible for putting out the annual bar 
directory every September. There 
is a great deal of information con- 
tained in the directory: active and 
inactive membership rosters; a list 
of all board-certified lawyers; the 
Rules Regulating The Florida Bar; 
information concerning the vari- 
ous appellate, circuit, county, and 
Florida’s federal courts; the CLE 
catalog; the Bar staff contact list; 
local voluntary bar associations; 
and a “yellow pages” section of le- 
gal services vendors. To make 
available as much contact informa- 
tion as possible, the directory has 
begun publishing members’ e-mail 
addresses and facsimile numbers. 
Over the years, the directory has 
added pages as the membership has 
grown, and it presently con- 
tains more than 900 pages. 

I encourage all members of the 
Bar to check periodically the Bar’s 
Web site to ensure the accuracy of 
the individual database records. If 
you need to update your address, 
telephone number, e-mail address, 
or facsimile number for publica- 
tion in the annual directory, 
changes or corrections to your in- 
dividual database may be submit- 
ted electronically to the Bar’s 


Membership Records Department, 
which supplies all information 
printed in the active and inactive 
rosters. 

The board also puts on a yearly 
writing seminar at the Bar’s annual 
meeting. This year’s Legal Writing 
Seminar Committee offered mem- 
bers a comprehensive program at 
the annual meeting in Boca Raton. 
Chair Steve Lesser, along with Fran 
Toomey, Dave Miller, Amy Ronner, 
Evelyn Golden, Luis Salazar, and 
Rick Fee put together The Lawyer’s 
Toolbox for Drafting Documents 
with Confidence and Professional- 
ism. Attendees learned how to draft 
jury instructions, contracts, and au- 
ditor response letters and received 
instruction on why IRAC and KISS 
are underrated. Justice Barbara 
Pariente discussed professionalism 
and ethics in appellate practice. 

In 1927, when the Bar Journal 
was originally established, J.C. Coo- 
per, Jr., the first chair of the Publi- 
cation Committee of the Florida 
State Bar Association, hoped it 
would become a “clearing house for 
worthwhile professional discus- 
sions, which will assist both the Bar 
and the court.” I hope you will agree 
that Mr. Cooper would not be dis- 
appointed in the evolution of that 
publication and the subsequent 
1974 creation of the Bar News. 

Finally, the board must bid a fond 
farewell to long-time board mem- 
bers Christine Daly, Ralph DeMeo, 
Heather Encinosa, Richard Fee, 
Nancy Sue Freeman, Keith Haymes, 
Marzi Kaplan, Peter Papagianakis, 
Robert Sturgess, Rafael Suarez- 
Rivas, and yours truly, all of whom 
are being retired from the board in 
accordance with the implementation 
of Standing Board Policy 5.20(c). 
The Bar and board would like to 
thank these valued members for 
their past committee service, and 
look forward to their continued good 
work for the Bar. 

Gary S. GAFFNEY, Chair 


Grievance Mediation 
This past year was one of transi- 
tion for the Grievance Mediation 
Committee. The Grievance Media- 
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Its Publications Committee would not 
be disappointed in the evolution of 
the Bar Journal since its first publica- 
tion in 1927 and the subsequent 1974 
creation of the Bar News. 


tion Program became a 
part of the Bar’s new 
Attorney Consumer As- 
sistance Program 
(ACAP) and_ the 
changeover was a com- 
plete success. During 
the first full year of 
ACAP’s operation, 
nearly 48,000 people 
called the hotline with 
just over 16,000 records 
being opened by the 
program administra- 
tors. The good news was that approxi- 
mately 50 percent of the calls were 
resolved without a complaint form 
being sent to the caller. 

With regard to actual mediations 
pursuant to the program for the 
2000-01 year, 495 files were offered 
mediation as a method of resolution. 
Of those offered, 296 cases were ac- 
cepted for mediation with 31 being 
resolved prior to mediation, 86 re- 
solved at mediation and 101 still 
pending. Only 19 cases were either 
impassed or referred back to the 
grievance process. If the same per- 
centages of the pending cases re- 
solve as past history indicates, the 
program will have a resolution rate 
of nearly 80 percent! 

The committee continues to ex- 
pand its pool of available grievance 
mediators. This past August, the 
committee sponsored a training ses- 
sicn in conjunction with the Dispute 
Resolution Center’s Annual Confer- 
ence. A panel of speakers including 
Jan Wichrowski, chief branch disci- 
plinary Counsel; Patti Savitz and 
Don Spangler, Bar counsel; Leanne 
Levette and Richard Barry Hall, cer- 
tified mediators; and myself partici- 
pated in training 48 new grievance 
mediators. Another seminar is be- 
ing planned for this year’s DRC con- 


ference in Or- 
lando. 

This past 
year also saw 
the committee 
working to- 
gether with 
the Fee Arbi- 
tration Com- 
mittee on a 
new combined 
set of rules 
governing 
both pro- 

grams. The goal of the joined pro- 
grams is to provide a means to em- 
power attorneys and their clients with 
ways to resolve their differences with- 
out the involvement of formal disci- 
plinary processes. 

This is my final year as chair of 
the Grievance Mediation Commit- 
tee. I want to offer my personal 
thanks to the committee and Bar 
staff for their ongoing dedication 
and hard work. A special thanks to 
Donna Hostutler, our program ad- 
ministrator, who is always there to 
answer any question or concerns. 
Lastly, the greatest thanks go to 
those volunteer mediators who con- 
tinue to donate their valuable time 
to this worthwhile program. All of 
your efforts on behalf of both clients 
and attorneys are much appreciated. 
JOHN W. Sa.mon, Chair 


Health Law Certification 

The Health Law Certification 
Committee worked hard as it en- 
tered its second year of the recerti- 
fication cycle. Recertification is re- 
quired after five years of becoming 
certified in health law. Currently, 
there are 92 board certified health 
law attorneys in Florida. This year 
11 recertification applicants were 
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approved and 15 applicants were 
approved to sit for the examination, 
held on May 15 in Tampa. 

To become board certified in 
health law, an applicant must have 
practiced law for at least five years 
prior to the application deadline, 
which is October 1 of each year. The 
three years preceding the date of ap- 
plication, the applicant must have 
practiced predominately (at least 40 
percent) in health law. Board certi- 
fied health law attorneys deal with 
federal, state, and local laws regu- 
lating health care providers and 
payors, the relationships between 
health care providers and payors 
and legal issues regarding the de- 
livery of health care services. 

An applicant must also complete 
at least 60 hours of approved inter- 
mediate or advanced health law 
courses within the three years im- 
mediately preceding the application. 
Two members of the committee re- 
view health law credit requests 
throughout the year. There is alsoa 
peer review component of the appli- 
cation in which the applicant must 
submit five names of other attorneys 
who are familiar with the applicant’s 
practice in the health law area. After 
approval by the Health Law Certifi- 
cation Committee and the Board of 
Legal Specialization and Education, 
the applicant is then qualified to sit 
for the examination given in May. 

The members of the Health Law 
Certification Committee met in per- 
son on three occasions to date and 
have met by telephone conferences 
numerous times. This year’s com- 
mittee was Jeffrey Myers, vice chair; 
Kirk §S. Davis, Barbara C. 
DelCastillo, James A. Farrell, Rich- 
ard T. Jones, Williams J. Spratt, 
and James E. Thomison. Our 
Florida Bar committee liaison is 
Michele Lamar-Acuff and our BLSE 
liaison is Lewis W. Fishman. My 
sincere thanks to all of you for your 
dedication and hard work this year. 
Maria T. Currizr, Chair 


International Law 
Certification 
The International Law Certifica- 
tion Committee is composed of Vice 


rs 
: 
* 
\ 


Chair, John C. Bierley, Alix Jean- 
Marie Apollon, Thomas A. Baur, Ed- 
ward M. Joffe, A. Joshua Markus, 
George C.J. Moore, and Thomas L. 
Raleigh III and Pamella A. Seay. As 
in the past, we received invaluable 
help and assistance from the expe- 
rience and dedication of our staff li- 
aison Carol Vaught. 

The fourth year has been a some- 
what difficult year for the commit- 
tee. Although we had approximately 
10 application requests, only one ap- 
plicant filed to sit for the 2001 ex- 
amination. Even though the area of 
international law is becoming in- 
creasingly important in everyday 
business, very few of the over 800 
attorney members of the Interna- 
tional Law Section took advantage 
of the certification option in inter- 
national law as a valuable enhance- 
ment to their professional activities. 

The members had differing opin- 
ions on whether or not to recom- 
mend lowering the present require- 
ments. However, after numerous 
surveys and discussions, the com- 
mittee did decide to lower the certi- 
fication hours required of initial ap- 
plicants from 75 to 60 hours. In 
addition, the committee continues to 
seek the assistance of the Interna- 
tional Law Section to increase the 
awareness of the program with the 
section membership. 

In response to a request from the 
Board of Legal Specialization and 
Education as to the advisability of 
creating subspecialties, the commit- 
tee took the position that there was 
too little response from the Bar 
membership applying for interna- 
tional law certification to justify 
subspecialization at this time. The 
international law certification ex- 
amination is already divided so that 
the written portion can be taken in 
any one of the five basic areas of the 
practice. This makes it feasible for 
attorneys who practice in one area 
only to be able to take the examina- 
tion. Subspecialization could be pos- 
sible when it is warranted. 

I express my sincere gratitude to 
our past chair, Thomas Baur, and I 
also thank all members for their out- 
standing dedication. 

Rosert R. Henpry, Chair 


Judicial Administration, 
Selection and Tenure 

The Judicial Administration, Se- 
lection and Tenure Committee deals 
with a wide range of matters all of 
which have a potential impact upon 
the judiciary. On an ongoing basis, 
prior to each legislative session, the 
committee reviews all legislative 
bills pertinent to the judiciary which 
have been prefiled and, where ap- 
propriate, will make recommenda- 
tions to the Board of Governors. 

The year began following the 2001 
legislative session which itself was 
remarkable for its challenges to the 
independence of the judiciary, the 
Bar, the JNCs and the Supreme 
Court. One result of these chal- 
lenges was the restructuring of the 
JNC membership to give the Gov- 
ernor greater input in the judicial 
nomination process. Several other 
proposals which would have eroded 
the separation of powers did not 
pass. As a result of the repeated 
challenges to judicial independence, 
the committee voted to urge the 
Board of Governors to appoint a 
committee on an independent and 
responsible judiciary which would 
recognize and promote the separa- 
tion of powers. This committee 
would emphasize the need for both 
judicial accountability as well as ju- 
dicial independence, while pointing 
out the fact that one should not be 
achieved at the expense of the other. 

To emphasize the importance of 
the “separation of powers doctrine,” 
the committee made the following 
suggestions: 1) there is a need for 
more lawyer legislators who under- 
stand the proper relationship be- 
tween the three branches of govern- 
ment; 2) there is a need to educate 
all legislators on the separate re- 
sponsibility of the three branches of 
government including the purpose 
of a system of checks and balances; 
and 3) there is a need to support an 
independent judiciary. 

New subcommittees set up this 
year included: 

* Public Education in Merit Re- 
tention Elections — This subcom- 
mittee was charged with studying 
the public education efforts of those 
judges subject to merit retention and 


to consider methods for improve- 
ment. Ways should be developed to 
better educate the public on the 
qualifications and performance of 
judges subject to merit retention. 

A written report was done with 
the following conclusions: get into 
the community organizations; pro- 
vide more direct contact with news- 
papers and legislators; get the Bar 
to be more pro-active; take advan- 
tage of the speakers bureau 

The committee agreed this report 
was a good start and will continue 
its effort to better educate the elec- 
torate and to find more effective 
ways to evaluate judges. 

* Evaluation of Judges — This 
subcommittee was charged with 
evaluating the existing evaluation 
programs for judges subject to merit 
retention and recommending tech- 
niques to produce a fair and impar- 
tial evaluation. 

The evaluation form now in use 
by judges was originally designed to 
be a “self-improvement” tool. The 
process should also produce a fair 
evaluation that can assist the elec- 
torate in determining how well 
judges are performing and meeting 
their responsibilities. At the time of 
publication the work of this subcom- 
mittee was still in progress. 

The goal of both subcommittees is 
to find ways to create greater knowl- 
edge and understanding of the judi- 
ciary among the general public. An 
informed public is better able to de- 
termine whether each member of 
the judiciary is doing his or her best 
to serve the public trust. In this way 
we work toward greater accountabil- 
ity without sacrificing the judicial 
independence that is a cornerstone 
of our system of government. 

The committee remains commit- 
ted to obtaining and retaining quali- 
fied judges. In an effort to do so, we 
will continue to support appropriate 
increases in judicial benefits and 
compensation as a means of recruit- 
ing and retaining the highest qual- 
ity personnel in our judiciary. 

The State Courts Administrator’s 
Office and The Florida Bar has re- 
cently published a booklet, “Guide 
to Understanding Canon 7" contain- 
ing the latest revisions. This infor- 
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An informed public is better able to 
determine whether each member of 
the judiciary is doing his or her best to 
serve the public trust. 


mation has previously been distrib- 
uted to judicial candidates consid- 
ering running for election and to lo- 
cal bars that are interested in 
assisting their communities with 
handling alleged election abuses. 
The Fair Campaign Practices Com- 
mittee in Dade County is an ex- 
ample of the type of program that 
can help to reduce election abuses 
in judicial races. 

On a sad note, the committee ac- 
knowledged the service and accom- 
plishments of Kenneth R. Palmer, 
state courts administrator since 
1984, and expressed our sincerest 
sorrow to his family on his passing 
on April 20, 2001, by adoption of a 
resolution honoring his life. Among 
other things the committee noted 
his competence, compassion, profes- 
sionalism and credibility which re- 
sulted in immeasurable contribu- 
tions to Florida’s court system and 
judges. 

JAST will continue to provide 
guidance and leadership toward the 
improvement of the administration 
of justice, and will strive to main- 
tain the integrity and independence 
of the judiciary for the citizens of 
Florida. 

JUDGE Peter D. Bianc, Chair 


Judicial Evaluation 

The purpose of the Judicial Evalu- 
ation Committee is to insure that 
Florida has the best judges avail- 
able. The committee, composed of 
judges and lawyers, has spent many 
years studying ways to implement 
judicial evaluation and has also re- 
viewed the plans of other states. The 
JEC believes that its plan of offer- 
ing confidential feedback to judges 
for their self- assessment and im- 
provement preserves the indepen- 
dence of the judiciary while allow- 
ing judges feedback from attorneys 
who appear before them. The com- 


mittee believes that the evaluation 
program developed for both the trial 
and appellate courts will establish 
Florida as a model for the rest of the 
nation. 

The evaluation program, which 
began on January 1, 1998, has re- 
ceived the support of every chief jus- 
tice since its inception. Both the Su- 
preme Court and the District Courts 
of Appeal participate fully in the 
program. Since its beginning, over 
15,000 evaluations have been for- 
warded to Florida’s judges for their 
review. 

The committee will continue to 
work with the judiciary to encour- 
age their use of the evaluation pro- 
gram. A subcommittee is looking 
into the possibility of making evalu- 
ation forms available in selected 
areas in the courts. 

This year, the committee is work- 
ing on increased participation in the 
evaluation program by focusing on 
attorney participation. In an “Open 
Letter to Florida’s Attorneys,” which 
will run in an upcoming issue of The 
Florida Bar News, the committee 
informs all Florida’s attorneys about 
the evaluation program and gives 
them an opportunity to participate 
in the program even if the judge they 
appear before does not. The open let- 
ter gives directions on how to down- 
load a copy of the trial court or ap- 
pellate court evaluation forms from 
the Bar’s Web site. 

A copy of the evaluation form can 
also be obtained from the 
committee’s staff liaison at The 
Florida Bar. The letter requests that 
the attorneys ask the judges, who 
they appear before, if they are par- 
ticipating in the evaluation program 
and if not, why not? The success of 
this program depends on the partici- 
pation of both judges and lawyers. 

The Florida Bar’s Model Judicial 
Poll, which was revised by the com- 
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mittee and approved by the Board 
of Governors last year, is now avail- 
able for use by local voluntary bars. 
As of now, two local voluntary bars 
are contemplating using the Bar’s 
poll for a review of the judges in 
their circuits. 

The Judicial Evaluation Commit- 
tee will continue to review evalua- 
tion programs ensuring that Florida 
has the best program and the best 
judiciary possible. 

JUDGE MARGUERITE H. Davis, Chair 


Juvenile Court Rules 

This year has been an extremely 
busy one for the Juvenile Court 
Rules Committee. In September 
2001, the committee submitted 
emergency amendments _ to 
Fla.R.Juv.P. 8.135 and Fla.R.Juv.P. 
8.510. The changes to Fla.R.Juv.P. 
8.135 were made to incorporate 
changes made by the 1996 Criminal 
Appeal Reform Act to juvenile delin- 
quency proceedings. Fla.R.Juv.P. 
8.510 was amended to change the 
time period between service of pro- 
cess of a petition to terminate pa- 
rental rights and the advisory hear- 
ing on the petition from 24 to 72 
hours, and further states that per- 
sonal appearance at the advisory 
hearing extinguishes the time re- 
quirement. The Florida Supreme 
Court approved the changes to both 
rules, with the exception of proposed 
Rule 8.135(c), concerning reduction 
and modification, in Amendments to 
Florida Rules of Juvenile Procedure 
8.135 and 8.510, 27 Fla.L. Weekly 
$51 (Fla. January 3, 2002). 

Another emergency issue for the 
Committee was the reconsideration 
of Fla.R.Juv.P. 8.350 as a result of 
the decision of the Florida Supreme 
Court in Amendment to Florida 
Rules of Juvenile Procedure, 
Fla.R.Juv.P 8.350, 804 So.2d 1206 
(Fla. 2001). The entire January 
2002 meeting was dedicated to pre- 
paring comments to the rule pro- 
posed by the Florida Supreme 
Court. The rule, which concerns the 
placement of dependent children 
into a residential mental health 
treatment facility, generated a great 
deal of debate. The comments were 
submitted to the court in February 


2002, and are currently pending. 
Another matter currently pending 
before the Florida Supreme Court 
are the nonemergency rules amend- 
ments for the two-year reporting 
cycle. The amendments proposed 
within this report were largely tech- 
nical amendments and passed with 
very little or no opposition. 
Although there were a great num- 
ber of matters before the committee, 
the members of the committee 
worked in an expeditious and effec- 
tive manner to create rules to pro- 
mote a streamlined process in the 
area of juvenile law. In the coming 
year, the committee will be very 
busy with creating and amending 
rules based on new legislation, and 
will continue to debate rules con- 
cerning representation of children in 
all areas of juvenile law. 
JOEL SILVERSHEIN, Chair 


Law Related Education 

The mission of the Law Related 
Education Committee continues to 
be to promote effective law related 
education programs in grades K-12, 
with emphasis on understanding 
the rights and responsibilities of 
citizens in a participatory democ- 
racy, i.e., good citizenship. During 
the 2001-02 fiscal year term, our 
committee continued its long-stand- 
ing tradition of working closely with 
the Florida Law Related Education 
Association (FLREA), funded with 
assistance from the Florida Bar 
Foundation IOTA Program. The 
committee offered advise, assis- 
tance, and volunteers with many of 
the programs, activities, and 
projects, of the FLREA including: an 
LRE Manual distributed to schools, 
a We The People competition (con- 
stitutional law), a high school state- 
wide mock trial competition, Law 
Week activities, and Project Citizen. 
The committee will assist FLREA in 
sponsoring the National Mock Trial 
Competition in Orlando, Florida in 
May, 2004. 

For the future, the Law Related 
Education Committee will be focus- 
ing on the vast array of evidence at 
the state and national levels justi- 
fying increased attention to educa- 
tion, and outreach efforts directed 


at our youth. The committee contin- 
ues to believe that law related edu- 
cation provides the foundation for 
combating eroding public trust and 
confidence while equipping our 
youngest citizens with the knowl- 
edge and skills to preserve and im- 
prove our democracy and the insti- 
tutions therein. In that stead, law 
related education will help rebuild 
public trust and confidence in the 
Bar and the judiciary. 

Florida, for the second year in a 
row, won the national We the People 
competition, while a Florida high 
school finished sixth at the national 
mock trial competition last year. The 
committee strongly encouraged com- 
mittee members to volunteer in the 
various school activities noting that 
since most law related education ac- 
tivities are aimed primarily at pub- 
lic schools, these activities qualify as 
pro bono hours. In January 2002, the 
committee members attended a spe- 
cial speakers bureau training sched- 
uled during the Florida Bar Midyear 
Meeting in Miami. 

The committee again this year 
published the Legal Guide For New 
Adults, which explains basic laws, 
focusing on the rights and responsi- 
bilities upon becoming an adult. 
This pamphlet, distributed in Span- 
ish and English to high school se- 
niors each year, covers a variety of 
topics including driving, drinking, 
consumer protection, voting and 
jury duty. The State of Florida De- 
partment of Education continues to 
pay for the mailing costs of the dis- 
tribution for spring 2002. 

Noe. G. Lawrence, Chair 


Lawyer Referral Service 

The Lawyer Referral Service Com- 
mittee had a very active and produc- 
tive year. The committee staff 
worked with the staff of the Bar’s 
Information Systems Department in 
developing an interactive Web site 
for the service, and developing 
online LRS membership application 
and reporting features. 

Establishing the service online 
will help to decrease the traffic on 
the LRS telephone lines and will be 
another vehicle for making referrals. 
The online service will be available 


24 hours a day, seven days a week 
and will make the service accessible 
to the public anytime of the day or 
night. The online membership ap- 
plication and reporting features will 
make it easier for lawyers to join the 
service, and will enable them to up- 
date their areas of law and file re- 
ports at the click of a mouse. This 
will help decrease postage costs and 
voluminous paperwork for the staff. 

In 2000-01, the service experi- 
enced an outstanding year in terms 
of both referrals and revenues. The 
staff made over 123,000 referrals 
and the service received over 
$545,000 in revenue. The 123,000 
referrals were the most referrals 
made since the service was estab- 
lished in 1972. The top five areas of 
law referred were: 1) Family Law 
(21,562) 2) Labor Law (8,344) 3) 
Consumer Law (7,221) 4) Personal 
Injury (6,719) 5) Real Estate (5,959). 
The top five counties from which 
referrals were made were: 1) Dade 
(31,184) 2) Lee (9,483) 3) Volusia 
(8,413) 4) Polk (8,307) 5) Marion 
(8,226). 

At the Bar’s General Meeting in 
Tampa, the committee worked on 
drafting new rules concerning the 
prohibition of referring LRS cases to 
nonpanel members. The rules will 
be finalized at the June meeting. 

In February of 2002, The Florida 
Bar Lawyer Referral Service took 
over the coverage of Brevard County 
due to the closure of the Brevard 
County Lawyer Referral Service. 
The committee submitted a request 
to the Board of Governors for an ad- 
ditional LRS clerk position as a re- 
sult of the addition of Brevard 
County, and the request was subse- 
quently approved. As of March 31, 
2002, 40 Brevard County lawyers 
have joined the service, and 651 re- 
ferrals have been made in Brevard 
County. 

The committee continues to strive 
to create public awareness of the 
service through Yellow Pages adver- 
tising and news releases, and mem- 
bership awareness via the Bar 
News, Journal, and The Florida Bar 
Web site. 

At the annual meeting in June, 
the committee will make plans and 
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discuss its goals and objectives for 
the 2002-03 Bar year. 
Barry A. STEIN, Chair 


Law Office Management 
Assistance Service 

The Law Office Management As- 
sistance Service (LOMAS) Advisory 
Committee is charged with over- 
sight responsibility for the service. 
As the Law Office Management As- 
sistance Service (LOMAS) begins a 
third decade of service we are again 
pleased to report another record- 
breaking year of requests for assis- 
tance. LOMAS has experienced an 
increase in every category of service 
offered. 

That is a pretty daunting task 
with a membership that is ex- 
tremely diverse. LOMAS serves 
members in firms with hundreds 
and thousands of lawyers; firms 
with two or less lawyers; some who 
have been in practice for 50 years; 
and some who have been in practice 
less than a day or two. Such a di- 
verse membership serving The 
Florida Bar means one size doesn’t 
fit all. LOMAS staff has learned to 
translate the unique needs of indi- 
vidual practitioners into action with 
programs, products, and services pro- 
moting better practice management 
for the benefit of Bar members regard- 
less background or experience. 

As the practice of law becomes 
even more technologically sophisti- 
cated, the need for LOMAS’ staff to 
stay abreast of leading technology- 
based advances required that we 
reach outside the Bar for help. We 
are happy to report that the alliance 
forged last year between LOMAS 
and the Legal Technology Institute 
(LTI) at the University of Florida’s 
College of Law has exceeded our ini- 
tial expectations. Through this alli- 
ance, members cf The Florida Bar 
are assured of receiving a higher 
level of technological assistance 
than LOMAS alone could offer. 

An exciting development this year 
was the Young Lawyers Division’s 
decision to reorganize the Practic- 
ing With Professionalism program 
and include a great emphasis on the 
relationship between practice man- 
agement and professionalism. 


LOMAS is now allotted four hours 
to devote to teaching the best prac- 
tices associated with: Client Rela- 
tions, Financial Management, Busi- 
ness Planning, Technology and 
Trust Accounting. 

What is outlined above does not 
begin to touch on many of the ongo- 
ing activities that form much of the 
‘routine’ services that LOMAS per- 
forms on a day-to-day. LOMAS re- 
mairs a service dedicated to improv- 
ing the professional lives of Bar 
members by providing practical and 
educational assistance in the ever- 
increasing complex practice arena so 
members can feel more in control of 
their professional destiny. LOMAS 
is now known as the place to go 
within the legal community in 
Florida for both innovative and 
practical information on practice 
management. As such, LOMAS has 
become a particularly beneficial and 
useful service of The Florida Bar. 
WALTER CRUMBLEY, Chair 


Long Range Planning 

At the beginning of his term, 
President Terry Russell urged the 
Long Range Planning Committee to 
concentrate on trends, concerns and 
problems facing the legal profession 
and the practice of law in the future 
in the State of Florida. Additionally, 
President Russell was concerned 
with future access to the legal sys- 
tem and asked the Long Range Plan- 
ning Committee to examine this 
subject. Finally, President Russell 
asked this committee to access how 
each section and committee of the 
Bar had implemented various action 
plans from “Meeting the Chal- 
lenges” during the past 18 months 
and what they had planned to imple- 
ment in the next 18 months. 

This year, the Long Range Plan- 
ning committee addressed several 
key topics: the future of pro se liti- 
gation; access to the legal profession; 
online law schools and advanced 
degree programs; the future of para- 
legals and their impact on the pro- 
fession; and funding for public opin- 
ion research. The Long Range 
Planning Committee is also com- 
pleting a major project examining 
what are the trends, visions and ob- 
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stacles facing the legal profession 
today. To compile this information, 
the committee mailed letters and 
conducted telephone interviews of 
all Bar sections, committees, divi- 
sions, and other various entities 
(e.g. voluntary bar associations, 
Florida Bar Foundation). The chairs 
of these groups held conference calls 
or meetings with their constituents 
and then reported to the LRPC rep- 
resentative what the trends and vi- 
sions for the future are in their area 
of expertise. 

In the early fall of 2001, the com- 
mittee met with the Program Evalu- 
ation Committee of the Board of 
Governors to determine with some 
degree of precision what the 
committee’s role is within the Bar. 
Operating through two subcommit- 
tees, the Long Range Planning Com- 
mittee was able to develop a new 
mission statement which was ap- 
proved by the Program Evaluation 
Committee. That new mission state- 
ment is: The mission of the Long 
Range Planning Committee is to 
provide the Board of Governors with 
analysis of future trends in the le- 
gal profession; prepare and submit 
a strategic long range plan to the 
board based on this analysis; review 
the long range plan on an ongoing 
basis; coordinate the long range plan 
with the Budget Committee; and 
assess the progress of the Bar in 
implementing the long range plan as 
adopted by the Board of Governors. 

All agreed that this new mission 
statement accurately reflects the 
function of this committee and that, 
while review and assessment by 
various Bar agencies for “Meeting 
the Challenges” and other action 
plans proposed by the committee 
and adopted by the Board of Gover- 
nors is appropriate, that enforce- 
ment is not within the scope of this 
committee and is a function of the 
executive branch. 

The Long Range Planning Com- 
mittee and Program Evaluation 
Committee also agreed that the 
committee needed more liaison with 
the Bar. The reasons given for this 
change were that many Bar organi- 
zations were unfamiliar with the 
Long Range Planning Committee 


and were somewhat uninformed as 
to the committee’s studies and find- 
ings. To help resolve these problems, 
the committee will make regular 
reports to the Board of Governors 
and will maintain direct communi- 
cation with various sections and 
committees of the Bar and, in par- 
ticular, those that have their own 
long range planning committees. 
JAMES BaxtER, Chair 


Marital and Family 
Law Certification 

In this 17th year of the Marital 
and Family Law Certification spe- 
cialty, the committee not only dealt 
with the normal duties that have 
come before preceding committees, 
but also had to address two other 
matters involving two major policy 
changes that demanded extraordi- 
nary attention. 

First, the committee was ap- 
proached by Judge James Hauser of 
Orlando, with an extremely worth- 
while concept: the psychosis of di- 
vorce. As most family law practitio- 
ners know, the psychological impact 
on a family going through divorce 
can have long lasting affects. 
Through the efforts of Judge Hauser 
and the Family Law Section, a spe- 
cific seminar is being developed for 
presentation to family law practitio- 
ners on an annual basis. The pur- 


pose of this learning experience is 
not to make lawyers psychologists, 
but to allow an exposure to the strife 
a divorcing family may encounter, 
in order that this element of the pro- 
cess may be recognized and treated 
as importantly as any other. Al- 
though there are no immediate plans 
for testing in this discipline, it is not 
without merit that future committees 
may consider its inclusion. 

The other policy consideration 
was a change in the procedure for 
dealing with denials of original ap- 
plications and recertification appli- 
cations. Each year the committee re- 
views applications to ensure that 
each applicant has met the techni- 
cal experience and continuing edu- 
cation requirements, and received a 
favorable peer review in order to 
take the certification exam or to be 
recertified. Since the beginning of 
this certification specialty, denials 
were appealed to the Board of Legal 
Specialization and Education for re- 
view. This year, our committee was 
placed in the position of hearing 
denial appeals, with the applicant 
being afforded a personal hearing 
with the committee, and the appli- 
cant had the choice of bringing coun- 
sel and a court reporter. Without a 
doubt, this was the most difficult 
process this writer has ever experi- 
enced in the five years serving this 


committee. Since all the denials 
were based upon negative peer re- 
view, the confidentiality and due 
process safeguards were involved. 
Fortunately, this may have been the 
only time for this process at the Cer- 
tification Committee level. This is- 
sue is one that needs more study and 
reflection, for there is not an easy 
resolve. 

Even with these two extra time 
consuming efforts, the committee 
continued to review applications, re- 
vised questions and answers, cre- 
ated new essay questions, prepared 
and monitored the examination on 
March 6, 2002, and has made plans 
to grade the examination over a two- 
day period. 

There were 36 applications, 31 
approvals and 28 lawyers actually 
took the examination, as compared 
to 32 applications and 25 test tak- 
ers last year. Eleven passed the 
2001 examination, and this year’s 
result will be announced after the 
April 2002 grading session. In ad- 
dition, 36 lawyers were due recerti- 
fication, with 34 actually applying 
and 31 have been recertified so far. 
The committee expects 33 attorneys 
to apply for recertification next year. 

Although instructed not to list the 
members, I would feel remiss if I did 
not thank every hard working mem- 
ber of our committee: David 


Have you ever wished... 


Have you ever wished that you could sit down and talk in complete confidence with some- 
one about your law practice—someone whose drinking or drug problem may have been 
worse than yours; someone who can tell you what drinking/use of drugs did to his or her 

practice, family, and health? Or perhaps just someone to listen with an understanding 
heart rather than with judgment and condemnation? Have you ever thought what a relief it 
would be, without any cost whatsoever, to be able to talk frankly with just such a person—a 
person who is solving problems just like yours and is living happily and usefully? 


Now you can. Florida Lawyers Assistance, Inc. 
800/282-8981; www.fla-lap.org 


Telephone anytime in confidence. 
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ia? 


The committee organized a pro 
bono assistance program to assist 
military members in our state that 
were being mobilized after the terror- 
ist attacks of September 11, 2001. 


Garfinkel, vice chair, Scott Rubin, 
Susan Greenhawt, David Manz, 
Sally Kest, Melinda Gamot, Terry 
Fogel, and Matt Nugent. Addition- 
ally, without the continue participa- 
tion at every step of the way by our 
Florida Bar Certification Specialist, 
Cherie Morgan, our committee’s 
ability to perform this large and im- 
portant task would be impossible. 

I believe I speak for every mem- 
ber of the Committee by suggesting 
that this process, in every special- 
ity area, is vitally important to our 
profession and the public. 

C. RicuarD NaiL, Chair 


Media and 
Communications Law 

The Media & Communications 
Law Committee continues to provide 
Bar members a forum for sharing in- 
formation about the law applicable 
to free speech and communications, 
and to promote better understand- 
ing between The Florida Bar and the 
news media. 

The events of September 11, 2001, 
brought the committee’s mission 
and programs into sharper focus - 
especially its education and advo- 
cacy efforts directed to open govern- 
ment, privacy rights, and legal and 
ethical issues surrounding press 
freedom. Since September 11, the 
committee has forged coalitions with 
like-minded groups, such as the 
First Amendment Foundation and 
the Brechner Center for Freedom of 
Information, with the goal of ex- 
panding existing programs and po- 
tential audiences. 

As part of this effort, the commit- 
tee successfully petitioned the Bar 
to hold the 28th Annual Media-Law 
Conference, the committee’s signa- 
ture program, in conjunction with 
the annual meeting of the National 
Freedom of Information Coalition at 


the Rosen Centre Hotel in Orlando, 
Florida in May 2002. The conference 
had been a part of the Bar’s Annual 
Meeting for the two years prior to 
2002. Expecting to attract more 
than 200 journalists, freedom of in- 
formation advocates and lawyers, 
the 28th Annual Florida Bar Media- 
Law Conference will focus on the 
impact that the events of Septem- 
ber 11 and its aftermath have had 
on the ability to gather and publish 
information. Conference chair 
Patricia Wallace, of Hunton & Wil- 
liams, has assembled panels of ex- 
perts in various professions. Panels 
will address tough legal and ethical 
issues surrounding access to courts, 
access to information collected by 
the government, privacy concerns, 
and libel. 

The Florida Bar Media Awards 
will be presented by Bar President 
Terry Russell at the Media-Law 
Conference. In its 47th year, the 
awards recognize news media that 
have made a significant effort to in- 
form the public about the delivery 
or quality of justice. Co-chairs of the 
2002 program are Laura Jacobs of 
Gould Publications, Inc., and 
Annette Escobar of Astigarraga, 
Davis, Mullins & Grossman, P.A., 
in Miami. 

Another key program of the com- 
mittee, the Reporters Workshop, 
was held in December 2001 at the 
Sofitel Miami in Miami, Florida. 
Twenty-four reporters attended the 
12th Annual Reporters Workshop — 
six broadcast and 18 print journal- 
ists. Workshop co-chairs were Susan 
Aprill, of Holland & Knight LLP, 
Miami, and Lynn Carrillo, of 
Heinrich Gordon Hargrove Weihe 
and James, P.A., Ft. Lauderdale. 
Aprill and Carrillo recruited an ex- 
ceptional group of highly diverse, 
experienced and knowledgeable 
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panelists and speakers. A total of 34 
panelists and two speakers partici- 
pated in the two-day workshop. A 
tour of the Miami-Dade County 
courthouse included nine additional 
speakers. 

On June 21, 2002, at The Florida 
Bar Annual Meeting, Tom Julin, of 
Hunton & Williams, Miami, will 
convene an impressive panel of 
judges, attorneys and law professors 
to discuss the United States Su- 
preme Court’s most recent First 
Amendment decisions. 

Ed Mullins, of Astigarraga, Davis, 
Mullins & Grossman, P.A., Miami, 
continues to serve as editor of the 
Reporters Handbook, and Karen 
Kammer, of Mitrani, Rynor, 
Adamsky & Macaulay, P.A., Miami, 
continues to lead the committee’s 
Education Conference of Circuit 
Judges program. 

Finally, the committee held its 
first ever video conference in Sep- 
tember 2001 at the offices of Holland 
& Knight, instead of physically at- 
tending the general meeting. The re- 
sult was a productive meeting with 
greater participation from through- 
out the state. Indeed, the Septem- 
ber meeting was so successful that 
members met again by video confer- 
ence for midyear meeting in Janu- 
ary 2002 at offices of the attorney 
general. 

Botton LitTen, Chair 


Military Affairs 

The scope and function of the 
Florida Bar Military Affairs Com- 
mittee is two-fold: To gather and 
disseminate information, share ex- 
pertise, and advise the members of 
The Florida Bar on all matters re- 
lating to the practice of military law 
in Florida; and to serve as the link 
between The Florida Bar and the 
active duty, reserve, National 
Guard, and retired military attor- 
neys within Florida. In support of 
this mission, the committee facili- 
tates legal assistance programs for 
service personnel, retired members, 
and their dependents. Additionally, 
the committee promotes profes- 
sional development of military at- 
torneys and fosters understanding 
and cooperation between The 
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Florida Bar and the military legal 
community. 

The highlight of the committee’s 
activities for the year was the Mili- 
tary Law and Legal Assistance Sym- 
posium. This year the spotlight ser- 
vice was the U. S. Air Force. The 
symposium took place at the 
Tradewinds Hotel and Resort in St. 
Petersburg. Attendees were treated 
to a briefing by Air Force staff mem- 
bers of the mission of MacDill Air 
Force Base in Tampa. The sympo- 
sium featured distinguished speak- 
ers, including Major General Tho- 
mas J. Fiscus, Judge Advocate 
General of the Air Force; University 
of Miami School of Law Professor 
Lee Schinasi; Walter T. Cox III, se- 
nior judge for the U.S. Court of Ap- 
peals for the Armed Forces; A. Jay 
Cristol, chief judge emeritus of the 
U.S. Bankruptcy Court for the 
Southern District of Florida; and H. 
F. “Sparky” Gierke, judge on the 
U.S. Court of Appeals for the Armed 
Forces. 

This year, Henry Swann, a retired 
colonel of the Florida National 
Guard, was awarded the Bar’s pres- 
tigious Clayton B. Burton Award of 
Excellence for his outstanding char- 
acter and leadership in promoting 
the quality of legal services fur- 
nished to Florida military members 
and their families. 

The committee continues its on- 
going comprehensive analysis of the 
present and future legal needs of the 
military community in Florida by 
developing new programs and revis- 
ing and refining current programs 
to ensure that the committee con- 
tinues to fulfill its mission. The com- 
mittee expresses its appreciation to 
Colonel Hal Youmans for his tre- 
mendous leadership and hard work 
in this long range planning effort. 

The committee’s support of the 
military in Florida was highlighted 
by the committee’s efforts to orga- 
nize a pro bono assistance program 
to assist military members in our 
state that were being mobilized af- 
ter the terrorist attacks of Septem- 
ber 11, 2001, in support of operation 
Noble Eagle and Enduring Freedom. 
This effort sought volunteers from 
The Florida Bar who would be will- 


ing to provide pro bono assistance 
to military members with legal is- 
sues who were located in places 
without the support of a military 
legal assistance office. The commit- 
tee salutes the 220 members of The 
Florida Bar who volunteered to pro- 
vide pro bono services as a part of 
this program. The chair of the com- 
mittee, Thomas E. Wallace, a lieu- 
tenant commander in the Navy 
Judge Advocate General’s Corps 
Reserve Program, organized this ef- 
fort. Members of the committee who 
volunteered to support this program 
are too numerous to mention here 
but included Lister Witherspoon, 
Ainslee Ferdie, Carl Laks, and Hal 
Youmans. 

The committee continues to pub- 
lish and distribute the Operation 
Stand-by Directory, and reference 
publication that enables military 
attorneys to contact Florida practi- 
tioners who possess subject matter 
expertise in various areas of Florida 
law. The committee also continues 
to manage Operation Take One, a 
program that distributes informa- 
tional pamphlets on specific legal 
issues to the various military bases 
throughout the state. Subcommittee 
work continued this year on pro- 
posed legislation regarding termina- 
tion of leases for military members. 
Before the subcommittee could con- 
clude its work on this project, how- 
ever, an unknown source proposed 
legislation to provide for termina- 
tion of leases for military members 
upon transfer of the military mem- 
ber from the area where the mem- 
ber had entered the lease. The leg- 
islation was endorsement by the 
Real Property, Probate and Trust 
Section of The Florida Bar and was 
passed as F. S. §83.682. The com- 
mittee will continue to educate land- 
lords in Florida and the military 
community in Florida about this 
legislation and will work to make 
any necessaryfuture improvements 
to this statute. 

The committee works on a vari- 
ety of issues that would improve the 
use of Rule 18 of the Rules Regulat- 
ing The Florida Bar including but 
not limited to improving the process 
by which military attorneys are cer- 


tified under Rule 18. 

The committee could not function 
without the assistance of Jennifer 
S. Wilson of the Bar staff. The work 
of our committee could not get done 
without the superb efforts of Ms. 
Wilson. Her positive attitude and 
diligence have made it a pleasure to 
serve as the committee’s chair this 
year. 

THOMAS E. WaLLace, LCDR, JAGC, 
USNR, Chair 


Prepaid Legal Services 

The Prepaid Legal Services Com- 
mittee serves members of The 
Florida Bar and the general public 
to promote the attainment of the 
Bar’s established goal that every 
citizen of the state should have ac- 
cess to the legal system. The Bar has 
recognized that citizens do not seek 
legal assistance for various reasons, 
including failure to recognize that 
they have a legal problem, inability 
to locate an attorney and fear of ex- 
cessive cost of legal representation. 
As one means of addressing this is- 
sue, The Florida Bar has adopted 
Ch. 9 of the Rules Regulating The 
Florida Bar to encourage the estab- 
lishment, operation, growth and de- 
velopment of legal services plans 
which are available to increase an 
individual’s opportunity to obtain 
affordable legal services and thus 
better access to the legal system. 

As members of this standing com- 
mittee, we serve through two main 
functions. The first is the primary 
function of the committee. The 
Board of Governors has delegated to 
the committee the duty of review- 
ing proposed legal services plans for 
compliance with the requirements 
of Ch. 9. The second function of the 
committee has evolved through the 
leadership of past chairs and is an 
extension of the ultimate purposes 
for which Ch. 9 was created. The 
committee serves to promote the es- 
tablishment of legal services plans 
and to educate members of The 
Florida Bar in working within es- 
tablished plans or creating opportu- 
nities as individual practitioners 
through legal services plans. 

In reviewing legal services plans, 
the committee’s task is to review all 
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aspects of those plans that fall 
within the purview of Ch. 9. This in- 
cludes legal services plans that have 
been created to serve an organiza- 
tion with an identifiable common 
interest or purpose. The committee 
does not review or regulate legal ser- 
vices insurance plans. These plans 
are created and regulated by the 
Department of Insurance pursuant 
to F.S. Ch. 642. In 2001 and 2002 
the committee completed the review 
of several legal services plans and 
provided recommendations to the 
Board of Governors for final action. 
The chair and an appointed subcom- 
mittee initially reviewed each plan. 
The subcommittee then submitted 
recommendations to the full com- 
mittee, which further reviewed the 
plans at the committee’s regular 
meetings. In many instances, the 
committee recommended changes to 
the submitted plans to accomplish 
the committee’s goal of compliance 
with Ch. 9. In 2001-2002, the com- 
mittee eventually recommended full 
approval of seven new legal services 
plans. The Board of Governors ac- 
cepted each recommendation. 

In addition to satisfying its regu- 
latory purpose, the committee con- 
tinued its mission of promoting the 
participation of attorneys in legal 
services plans. The committee be- 
lieves that the more individual at- 
torneys are made aware of the op- 
portunities available through the 
participation in legal plans, the 
more available affordable legal ser- 
vices will be to members of the gen- 
eral public. At the 2001 annual 
meeting, the committee cosponsored 
with the Florida Lawyer’s Legal In- 
surance Corporation (FLLIC) a 
seminar entitled “Increasing Income 
by Using Prepaid Legal Service 
Plans.” The seminar was well at- 
tended and provided insights from 
legal services plan participating at- 
torneys and managing attorneys 
into areas specific to legal services 
plans, such as creating and work- 
ing with Ch. 9 plans, working as a 
plan attorney for a Ch. 642 plan and 
ethical issues unique to prepaid le- 
gal services plans. The main focus 
of the seminar was to assist Bar 
members in expanding and enhanc- 


ing their individual practices 
through participation in legal 
service’s plans. Special thanks are 
deserved for Paul F. Penichet for his 
service as seminar chair and John 
Schaefer, John Forbes, Alexander 
Kaplan, and Scott Jay for their ser- 
vice as speakers. 

As I have completed my second 
and final year of service to the com- 
mittee as chair, I thank each mem- 
ber of our committee for their efforts, 
involvement, and participation in 
the important tasks that have been 
delegated to the committee. My per- 
sonal thanks to Rebecca M. Jones, 
Karen Kelly, and Maritza McGill, 
for their services as program admin- 
istrators and overall assistance and 
motivation for assuring that com- 
mittee matters are handled accord- 
ingly. At the end of 2001, several 
valued and long-standing members 
of our committee concluded their 
terms as members. Included on this 
list of attorneys that have served the 
committee with distinction are Paul 
Penichet, Irma Hernandez, Lou 
Ellen Coombs, and John Schaefer. I 
thank them for their service and 
wish them well in the future. 

I have enjoyed my service as chair 
and look forward to my continued 
service on the committee. I wish in- 
coming chair, Thomas O. Michaels, 
great success and am confident that 
he will continue the committee’s 
long standing tradition of service to 
The Florida Bar. 

Danie F. Manrtzaris, Chair 


Pro Bono 
Legal Services 

Since the inception of the Florida 
comprehensive pro bono rule in 
1994, pro bono participation by 
Florida attorneys has steadily in- 
creased. The number of attorneys 
personally providing pro bono legal 
service has grown from 22, 283 at- 
torneys providing 561,352 hours to 
28,164 attorneys’ providing 
1,206,357 hours of pro bono services. 

Bar members report whether they 
have satisfied their professional re- 
sponsibility to provide pro bono le- 
gal services to the poor on a simpli- 
fied reporting form which is part of 
the members’ annual membership 
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fees statement. Six categories are in- 
cluded on the statement which in- 
clude personally providing pro bono 
legal service, collectively through a 
law firm plan filed with the local 
circuit pro bono committee, provid- 
ing service in a special manner, un- 
able to provide pro bono services, 
deferred from providing service or 
making a contribution to a legal aid 
organization. 

The committee continues to work 
with Florida Bar staff to improve the 
pro bono reporting form to help cor- 
rect some data entry problems that 
have been identified. Reports com- 
piled after the 1999 dues statements 
indicated some apparent discrepan- 
cies in certain categories of the re- 
porting form particularly in the area 
of law firm collective satisfaction. 
Bar staff also found instances of in- 
correct data entry while tabulating 
statewide statistics which has re- 
sulted in a change in the keying pro- 
cess. With the corrected statistical 
information in December 2001, the 
committee issued the report on pro 
bono service in Florida as required 
in Rule 4-6.5(b)(2)(C), Rules Regu- 
lating The Florida Bar in December 
2001. This report includes the 1999 
and 2000 reporting periods. 

The standing committee has 
spent substantial time gathering in- 
formation on the significant pro 
bono legal service being provided by 
government attorneys and consider- 
ing whether changes should be rec- 
ommended in the portion of Rule 4- 
6.1, Rules Regulating The Florida 
Bar, which defers government attor- 
neys from providing pro bono legal 
service. Statistics indicate a large 
number of government attorneys re- 
port deferred status on their annual 
dues statement while also indicat- 
ing either providing pro bono legal 
service or contributing to a legal aid 
organization. 

The committee reviewed pro bono 
participation policies of a number of 
government entities such as the 
Florida Attorney General’s Office, 
county and city attorney offices, 
state attorney offices and public de- 
fender offices and met in three ma- 
jor cities and heard testimony from 
government attorneys who are pro- 
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viding pro bono legal service. As a 
result of this review, the standing 
committee recommended in its De- 
cember 2001 report to The Supreme 
Court of Florida that the deferral for 
government attorneys be removed 
from the rule. 

In October 2000, The Supreme 
Court of Florida issued an adminis- 
trative order creating a special ju- 
dicial and judicial staff task force to 
work with the committee to study 
how a pro bono commitment can be 
carried out by judges and judicial 
staff, to collect information on non- 
traditional pro bono activities by 
judges and judicial staff in Florida, 
and to consider the need for rules 
relating to pro bono service by 
judges and judicial staff. The task 
force has a membership comprised 
of seven trial and appellate judges 
and a judicial staff attorney. Cur- 
rently, Task Force and Standing 
Committee members are drafting 
suggested changes to the pro bono 
rule and selected Canons of the Code 
of Judicial Conduct. The standing 
committee and task force are to re- 
port their findings to the court by 
April 30, 2002. 

A statewide pro bono director 
project was established in January 
2000. The project is funded by The 
Florida Bar, The Florida Bar Foun- 
dation, and contributions from the 
law firms of Holland and Knight; 
Ruden, McClosky, Smith, Schuster 
& Russell; and Stroock & Stroock 
and Lavan. The project works with 
the committee to encourage and as- 
sist pro bono circuit committees, 
voluntary bar associations, bar sec- 
tions, law firms, corporations, gov- 
ernment entities, the judiciary, and 
pro bono organizations in the devel- 
opment of increased attorney par- 
ticipation in Florida’s pro bono le- 
gal services plan. The position is 
currently vacant; however, it is be- 
ing incorporated into a larger and 
more comprehensive project, the 
Florida Resource Team. It is antici- 
pated that the director of the re- 
source team will be hired later this 
year and other staff of the project 
shortly thereafter. 

The committee is fortunate to 
have the opportunity to learn first 


hand the many ways that Florida 
lawyers are fulfilling their profes- 
sional responsibility in providing 
pro bono legal services to the least 
fortunate in our state. While the 
need for legal assistance to ensure 
equal access to our legal system is 
daunting, the committee is pleased 
to report that in Florida the mem- 
bers of The Florida Bar are taking 
on the challenge with enthusiasm, 
creativity and professionalism. 
NATASHA PERMAUL, Chair 


Professional Ethics 

The Professional Ethics Commit- 
tee is responsible for providing guid- 
ance to Bar members concerning 
professional ethics questions. The 
committee issues formal advisory 
ethics opinions that are published 
in a book entitled Professional Eth- 
ics of The Florida Bar. The formal 
opinions may also be accessed 
through the Bar’s Web site at 
www.FLABAR.org. The committee 
also provides informational packets 
and quarterly ethics updates online. 
The committee reviews informal 
written opinions issued by staff 
counsel and reconsiders them sua 
sponte as deemed appropriate or if 
the inquiring attorney seeks review 
of the informal staff opinion. In ad- 
dition, the committee sponsors an 
annual professional ethics seminar. 

The committee was busy during 
the past year, meeting four times 
and considering several formal opin- 
ions. The committee is staffed by the 
Bar’s ethics department. The attor- 
neys on staff research and draft in- 
formal staff opinions and maintain 
the toll- free ethics hotline for Bar 
members. 

In response to inquiries from at- 
torneys who had been contacted by 
finance companies offering to pro- 
vide funds to personal injury clients 
in exchange for an assignment of 
part of the proceeds of any recovery 
in the clients’ cases, the committee 
issued Opinion 00-3. The committee 
opined that in the limited circum- 
stances where it would be appropri- 
ate, an attorney may advise a client 
that such financing companies ex- 
ist and provide the names of such 
companies to a client. The attorney 


may not be involved in the loan it- 
self and may not have an ownership 
interest in the finance company or 
receive anything of value from the 
finance company in exchange for re- 
ferring clients. The attorney may 
provide information to the finance 
company at the client’s request and 
with informed consent of the client. 
While an attorney may honor a 
client’s assignment or letter of pro- 
tection to a finance company, the 
attorney may not provide a letter of 
protection to the finance company. 
Opinion 00-3 was affirmed by the 
committee at its June 2001 meeting 
and approved with modification by 
the Board of Governors at its March 
2002 meeting. 

The Professional Ethics Commit- 
tee addressed the issue of bonuses 
paid to nonlawyer employees in 
Opinion 02-1. A member of The 
Florida Bar inquired whether it was 
ethically permissible to pay a bonus 
to a nonlawyer employee based 
solely on the amount of hours 
worked by the employee. The com- 
mittee noted that Rule 4-5.4(a)(4) al- 
lows an attorney to pay nonlawyer 
employees bonuses “based upon 
their extraordinary efforts on a par- 
ticular case or over a specified time 
period, provided that the payment 
is not based on the generation of cli- 
ents or business and is not calcu- 
lated as a percent of legal fees re- 
ceived by the lawyer or law firm.” 

The committee concluded that 
while the amount of time a nonlaw- 
yer works on a specific matter or 
over a period of time may be consid- 
ered by a lawyer in determining 
whether to give a nonlawyer em- 
ployee a bonus, it was not the only 
factor to consider as the rule only 
allows bonuses to be paid for “ex- 
traordinary efforts.” 

The Professional Ethics Commit- 
tee adopted Proposed Advisory 
Opinion 02-2, addressing applica- 
tion of the contingent fee schedule. 
A member of The Florida Bar in- 
quired about application of the con- 
tingent fee schedule to a personal 
injury case in which the inquiring 
attorney represented the wife for the 
personal injury and the husband in 
a derivative loss of consortium 
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Attorneys providing pro bono legal 
service has grown from 22, 283 attor- 
neys providing 561,352 hours to 
28,164 attorneys providing 1,206,357 
hours of pro bono services. 


claim. The opinion con- 
cludes that the recover- 
ies on each claim 
should be added to- 
gether and treated as 
one lump sum recovery 
for application of the 
percentages set forth in 
the contingent fee 
schedule, because the 
husband’s claim is de- 
rivative of the wife’s 
claim and the work per- 
formed is essentially 
the same in both claims. 

The Florida Bar Procedures for 
Ruling on Questions of Ethics were 
amended recently by the Board of 
Governors. A significant addition to 
the procedures is that the Board of 
Governors may request that the 
committee issue a formal opinion 
concerning the application of the 
ethics rules to a particular set of 
facts. Upon receiving such a request, 
the committee must publish a no- 
tice of intent to consider issuing an 
opinion based upon the request in 
The Florida Bar News stating the 
time and place for the committee’s 
consideration of the matter. The no- 
tice will advise how interested bar 
members may comment on the re- 
quest. This notice procedure shall 
also apply when the committee ini- 
tiates review of staff opinions and 
existing formal opinions. The 
amended procedures are available 
on The Florida Bar’s Web site. 

In September 2001, President 
Terrence Russell appointed the Eth- 
ics 2000 Review Panel to study the 
recommendations on major changes 
to the ABA Model Rules by the 
American Bar Association Ethics 
Commission 2000. Professional Eth- 
ics Committee member Adele Stone 
chaired the review panel, and Pro- 


fessional Eth- 
ics Committee 
members An- 
drew Ss. 
Berman, 
Timothy P. 
Chinaris, 
James K. 
Clark, Mark 
K. Delegal, 
Timothy W. 
Gaskill, 
Charles PP. 
Pillans III, Judge Ronald J. 
Rothschild, D. Culver Smith III, and 
Bruce A. Weihe served on the panel. 
The panel made a detailed study of 
the draft changes and made recom- 
mendations to The Florida Bar 
Board of Governors on the ABA 
commission’s proposed changes to 
the ABA Model Rules. 

The Professional Ethics 
Committee’s popular yearly CLE 
program addresses ethics issues of 
great significance to Bar members. 
The committee again will sponsor a 
Master’s Seminar on Ethics at the 
2002 annual meeting entitled Con- 
flicts of Interest: How to Spot Them 
and the Consequences If You Don't. 
Topics to be discussed at the semi- 
nar include the judiciary’s perspec- 
tive on conflicts, disqualification of 
judges and attorneys, how to spot 
conflicts of interest, conflicts vs. 
malpractice, grievances, and conflict 
issues unique to criminal law and 
real estate law. The speakers in- 
clude Justice Peggy A. Quince, 
Fourth District Court of Appeal 
Judge Larry A. Klein, Professor 
Timothy P. Chinaris, past chairs of 
the Professional Ethics Committee 
Don Beverly and Adele Stone, and 
attorneys John A. Weiss and John 
Thornton. The seminar provides 
three hours of ethics CLE credit. 
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The ethics opinion process contin- 
ues to rate as the most desirable ser- 
vice on membership surveys. The 
Professional Ethics Committee is 
committed to providing ethics guid- 
ance to Bar members. The commit- 
tee would like to thank the staff of 
the Ethics Department for their 
dedication, assistance and support 
in providing such guidance through- 
out the year. The PEC would like to 
recognize and congratulate Ethics 
Department staff for having a 
record-breaking year on the Ethics 
Hotline with 20,670 hotline calls 
handled during the fiscal year of 
2000-2001. 

JEFFREY P. WHITTON, Chair 


Quality of Life and Career 

The objectives of the Quality of 
Life and Career Committee 
(changed this year from the Quality 
of Life/Stress Management Commit- 
tee) are to define those stressors and 
quality of life issues which nega- 
tively affect attorneys and judges, 
to develop solutions, and to increase 
the awareness of those issues within 
the legal profession. During the past 
year, the committee devoted itself to 
determining how best to achieve 
these objectives. 

In keeping with its objective of 
presenting nationally recognized 
authors and speakers in the field of 
quality of life issues at the Bar’s 
annual meeting, the committee, 
with the generous assistance of 
Lexis/Nexis, began its year by spon- 
soring a presentation by Dr. 
Amiram Elwork, author of Stress 
Management for Lawyers and Suc- 
cess Briefs for Lawyers, on how 
stress affects professionalism and 
how to deal with the pressures of 
practice. Evaluations of Dr. Elwork’s 
seminar were uniformly positive. 

For the 2002 annual meeting, the 
committee has made arrangements 
with John McShane, a noted coach, 
lecturer, and practicing attorney 
from Dallas, Texas, to present a 
seminar on The Quality of Your Life: 
How it Impacts You and Your Pro- 
fession. 

The committee maintained its 
Internet presence on its web site lo- 
cated at www.fla-lap.org/qlsm. The 
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web site provides a detailed commit- 
tee mission statement, a paper pre- 
pared by committee members en- 
titled Suggested Principles for 
Satisfied Lawyers, a history of the 
committee, and some links to aid in 
stress management. 

In addition to its Web site, the 
committee continued its joint project 
with FSU School of Law in offering 
an Internet listserv located at 
lawyer@mail.law.fsu.edu, which can 
be accessed from the Committee’s 
web site. The listserv is intended to 
act as an electronic discussion group 
providing an opportunity for in-of- 
fice or at-home communication with 
other lawyers, primarily members 
of the Bar, who are seeking greater 
happiness, health, and balance in 
their lives, or who would like to 
share their successful methods for 
gaining the maximum fulfillment in 
their life as lawyers. 

It is intended to give practicing at- 
torneys and related professionals 
the opportunity to discuss struggles 
or successes in their personal and 
professional lives, to enhance their 
ability to consistently experience 
enjoyment and well-being, as well 
as to counteract the sense of isola- 
tion they may experience as the re- 
sult of the demands and stresses of 
practice. 

Also accessible from the 
committee’s Web site is a year-long 
joint project with Florida Lawyers 
Assistance and The Florida Bar to 
provide confidential, anonymous 
online and telephone screening for 
depression, bi-polar disorder, alco- 
hol abuse, and eating disorders. The 
screening consists of separate in- 
struments which can be accessed 
through the Internet or a touch-tone 
telephone, each of which take about 
five-seven minutes to complete. The 
screening provides immediate feed- 
back on the level of distress which 
the participant may be experiencing, 
and makes suggestions about how 
to deal with these problems. The 
completely anonymous screening 
can be accessed by clicking on the 
link at the committee’s web page or 
by phoning 888/214-1540. The 
screening project will continue 
through December 31, 2002. 


The committee continues to par- 
ticipate in joint presentations with 
Florida Lawyers Assistance, Inc., at 
all Practicing With Professionalism 
seminars. A one-hour seminar on 
Attorney Satisfaction, Addiction, 
and Distress is given to all attend- 
ees, and evaluations for the presen- 
tation are consistently among the 
highest for the entire two day series. 
In addition, the committee sponsors 
a regular column in The Florida Bar 
News dealing with stress and qual- 
ity of life issues. 

Future projects planned by the 
committee include development of a 
series of CLE seminars focusing on 
stress, mental health issues, and 
balancing of priorities. These CLE 
modules will be offered as either 
stand-alone presentations or as ad- 
juncts to CLE seminars which may 
be offered by other bar sections and 
committees or local county bar as- 
sociations. Long range committee 
projects include a full one or two day 
retreat at which the issues of qual- 
ity of life, professionalism, and le- 
gal practice will be studied in depth, 
as well as joint presentations with 
such private organizations as 
Atticus, Heartmath, and Renais- 
sance Lawyer. 

The committee is composed of at- 
torneys who believe that quality of 
life issues are inseparable from a 
successful, satisfying law practice. 
It is hoped that through the above 
efforts and other methods of reach- 
ing out to the Bar as a whole, this 
message can be conveyed to all. 
Myer J. CoHEN, Chair 


Real Estate Certification 

The Real Estate Certification 
Committee was founded in 1987 and 
presently includes 399 members. 
Twenty-three applicants have been 
approved to take this year’s exam 
which is scheduled for May 14, 2002. 

The 2002 exam will consist of 
sixty multiple choice questions, a 
real estate transaction which con- 
templates the preparation of a 
HUD-1 settlement statement and 
nine essay questions. Of the nine 
essay questions, each applicant 
must answer four. All substantive 


areas of real estate law will be cov- 
ered by the exam. 

Fifteen applicants sat for the 2001 
exam and 11 of those passed the exam 
for a pass ratio of 73 percent. 

The 2001-2002 year brought sev- 
eral challenges to the committee. In 
addition to drafting the exam for 
2002, recertifying certified real es- 
tate practitioners whose 5 year term 
was due to expire and certifying ap- 
plicants for this year’s exam, the 
committee was requested to provide 
its opinions and comments relative 
to the issues of multi disciplinary 
practices and subspecialization. 

The multidisciplinary practice is- 
sue affects all lawyers and is an is- 
sue that will likely be addressed on 
an ongoing basis by The Florida Bar 
and perhaps ultimately by the Su- 
preme Court of Florida. 

Subspecialization concerns a spe- 
cializing within a certification. The 
Real Estate Certification Commit- 
tee is not in favor of specializing 
within the real estate certification 
but the committee did endorse ad- 
ditional areas of certification that 
are presently considered under the 
umbrella of real estate such as con- 
dominiums, eminent domain and 
land use. More thought and 
consideration will be given to this 
issue by the Board of Legal 
Specialization and Education. 

The members of the committee for 
2001-2002 are Richard A. Miller, 
chair, Malcolm Pitchford,vice chair, 
Richard C. Grant, Howard A. Cohen, 
Roger Larson, Robert L. Moore, Jo- 
seph R. Boyd, Kerry E. Rosenthal, 
and Richard Schlosser. The Bar staff 
liaison is Carol Vaught. Each of the 
committee members and Ms. 
Vaught contributed significant 
time, energy and thought to the op- 
eration and administration of the 
Real Estate Certification Commit- 
tee and deserve thanks for their in- 
dividual and collective efforts. 

Those real estate practitioners 
who are not board certified but who 
meet the criteria for becoming a cer- 
tified lawyer are encouraged to ap- 
ply for certification. It is a level of 
attainment that confirms that you 
are an expert in real estate law. 
RicHArD A. MILLER, Chair 
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The committee is composed of attor- 
neys who believe that quality of life 
issues are inseparable from a suc- 
cessful, satisfying law practice. 


Rules of Judicial 
Administration 

The Rules of Judicial Administra- 
tion Committee has had a busy year 
and is currently studying several is- 
sues affecting practitioners and the 
court system. Most recently, the 
committee filed with the Supreme 
Court some proposed changes to 
Rule 2.130 that will refine the 
schedule for submitting amend- 
ments to rules and expand the no- 
tice procedures. The committee also 
recently filed amendments to three 
different rules in response to the 
court’s request that the committee 
review ways to ensure efficient and 
timely trial-level processing of pa- 
rental rights cases and other time 
sensitive matters. Both matters are 
pending as of the time this summary 
was prepared. 

The committee has voted to 
amend several rules to present to 
the court as part of the committee’s 
two-year-cycle proposals: 

* Amendments to Rules 2.060 and 
2.070 to modernize the language of 
the rules to reflect changes in tech- 
nology and the role of court person- 
nel; 

* Changes to Rule 2.085 to con- 
form the time standards in that rule 
to existing Florida law regarding ju- 
venile delinquency and dependency 
hearings; 

* Amendments to Rule 2.160(e), 
changing “made” to “filed” in the 
first sentence, and making clarify- 
ing editorial changes. 

Also under consideration by the 
committee are the following: 

* Conforming amendments to in- 
corporate into the Rules of Judicial 
Administration (a) certain propos- 
als made as part of the opinion of 
the Supreme Court regarding cre- 
ation of a Model Family Court, and 
(b) certain proposals made as part 
of the proposed Rules for Certifica- 


tion and Regulation of Court Inter- 
preters; 

* Proposed changes to Rule 2.060 
to address the issues of termination 
of the attorney-client relationship 
and notices of appearance; 

* Consideration of amendments to 
provide for more widespread use of 
communication equipment for tes- 
timony in family proceedings. 

The committee is composed of a 
number of hard-working attorneys 
and judges; particular acknowledg- 
ment should be made of the efforts 
of the subcommittee chairs: Bruce 
Berman, Claire Luten, Judge 
Manny Menendez, Paul Regensdorf, 
and Judge Peter Webster. 

The committee invites anyone 
with an interest in judicial adminis- 
tration to attend our meetings or sub- 
mit proposals for committee review. 
JUDGE NELLY N. Kuouzam, Chair 


Small Claims Rules 

During the past twelve months 
the Small Claims Rules Committee 
worked actively in the furtherance 
of certain long term plans and em- 
barked on new tasks. The end of the 
last four-year cycle saw the 
committee’s proposed rule changes 
which would permit the defendant 
in a small claims case to mail a re- 
sponse form in lieu of attending a 
pretrial conference. A majority of the 
committee felt that such a procedure 
would result in a more time effec- 
tive system for litigants and court 
staff. It would also bring Florida into 
the majority fold of the 35 states 
that use some form of an “answer 
form” in small claims cases. While 
the Supreme Court chose not to 
adopt the proposal at that time, the 
court directed the committee to con- 
tinue further study on the concept 
and seek further input from the par- 
ties that would be affected by the 
changes, and particularly county 
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court judges and staff. 

During the June 2001 meeting the 
committee made certain modifica- 
tions to the answer form concept for 
presentation to the County Court 
Judges Conference in July 2001. 
Judge Nancy Perez made a presen- 
tation to the judges attending the 
conference in Naples. While there 
was no clear cut consensus on the 
matter by the judges, it was felt that 
further input from individual coun- 
ties desiring to adopt such a system 
would be beneficial. 

Judge Sharon L. Zeller volun- 
teered to draft changes which the 
committee felt were appropriate 
based upon the input received thus 
far, for example, requiring the plain- 
tiff to provide self-addressed 
stamped envelopes for the clerks to 
use. Judge Perez graciously offered 
to canvass the judges attending the 
next County Court Judges Confer- 
ence to ascertain if any counties are 
interested in adopting the proposal 
on a pilot program basis. If so, then 
the committee would petition the 
Florida Supreme Court to allow 
such a pilot program to proceed in 
the county(ies) interested in using 
it on a trial basis. 

The committee also worked on 
several short term goals directed to 
rule changes and proposals for ad- 
ditional forms. Rule 7.090 (b) was 
amended to provide that pretrial 
conferences not be set earlier than 
50 days from filing suit. The amend- 
ment was necessitated due to griev- 
ances expressed by litigants and 
court staff alike, that in cases in- 
volving service on the Department 
of Insurance, the department was 
not processing the lawsuit fast 
enough and not sending returns of 
service in time for the pretrial con- 
ference which (under the prior rule) 
had to be set within 35 days. This 
problem resulted in pretrial confer- 
ences having to be reset due to the 
failure to have the return of service 
in the court file. Rule 7.050 (c) (2) 
was amended to provide that when 
a corporation designates an indi- 
vidual to represent the corporation 
in small claims cases, the designa- 
tion should be in writing. The 
change was warranted due to the 
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instances of more than one person 
representing the corporation during 
different stages of the case thereby 
creating confusion and lack of con- 
tinuity on the part of the corporate 
party. 

Work was done in the area of add- 
ing a business fact information 
sheet to the official forms. It was felt 
that such a form would assist pro se 
litigants in the execution portion of 
the case and compliment the per- 
sonal fact information form cur- 
rently being used. As of January 
2002, the committee had reviewed 
the first draft of such a form which 
should be finalized and adopted at 
the June 2002 meeting . 

The committee continued their ac- 
tive involvement in public service. 
Several members routinely partici- 
pate in small claims workshops of- 
fered by local public service organi- 
zations and courts in order to 
educate the general public on how 
the small claims system works. 
These workshops are offered free of 
charge to the public and have met 
with great success in the past. This 
in combination with the recently 
implemented web site for the small 
claims rules should allow for easier 
access to the court system which in 
the end seeks to have a user friendly 
system in small claims. 

During the next months, the com- 
mittee looks forward to working 
with the county or counties with an 
interest in adopting an answer form 
on a pilot basis. This will provide the 
necessary data in order to make the 
appropriate recommendations to the 
Supreme Court for consideration 
and adoption. 

JOSE I. VALDES, Chair 


Student Education and 

Admissions to the Bar 
The primary purpose of the Stu- 
dent Education and Admissions to 
the Bar Committee (SEABC) is to 
serve as the liaison between The 
Florida Bar Board of Governors and 
Florida’s public and private law 
schools. SEABC also seeks to help 
ensure that students are being ad- 
equately prepared for entry into the 
practice of law. We believe that a 
mutually beneficial relationship can 


exist if SEABC is successful in com- 
municating the concerns of the stu- 
dents, faculty, and administration 
of Florida’s law schools to the Board 
of Governors, and vice-versa. 

This year SEABC has continued 
its review of several programs 
around the country geared toward 
increasing the minority passage rate 
for state bar examinations. The fo- 
cus of each of these programs is, es- 
sentially, to increase the minority 
bar passage rate by providing in- 
struction on practical test-taking 
skills and through sound mentoring. 
The minority bar passage programs 
reviewed by SEABC are intended to 
be taken in tandem with, and not in 
lieu of, bar examination preparation 
courses focusing on substantive law. 
These programs uniformly consist of 
a series of weekly mock examina- 
tions, lectures, small group discus- 
sions, and individual mentoring ses- 
sions. 

Almost all of the programs re- 
viewed by SEABC focus on improv- 
ing study habits, test taking skills, 
time management, and writing 
skills. Substantive law is empha- 
sized only to the extent necessary for 
instruction in these “skills.” Al- 
though the goal of these programs 
is to increase the bar exam passage 
rate among minority applicants, 
these programs are open to anyone 
sitting for the exam regardless of his 
or her race. 

It is SEABC’s intention to review 
these minority bar passage pro- 
grams and, with input from 
Florida’s law schools, present to The 
Florida Bar Board of Governors a 
prototype program that could be 
emulated around the state where 
minority bar passage programs do 
not already exist. 

In addition to undertaking efforts 
to increase the bar examination pas- 
sage rate among minorities in 
Florida, SEABC is also reviewing 
current employer practices with re- 
spect to the employment of bar ap- 
plicants prior to the time of the bar 
examination. It has been suggested 
by some of the law schools that cer- 
tain law firms employing bar appli- 
cants require them to work almost 
until the eve of the bar examination, 


and that such practices adversely 
affect the ability of these applicants 
to successfully pass the exam. 
SEABC is reviewing the extent of 
such practices, the extent to which 
other law-related organizations may 
have already adopted recommenda- 
tions addressing such practices, and 
finally, whether The Florida Bar it- 
self should make a recommendation 
regarding the employment of appli- 
cants studying for the Florida bar 
examination. 

Finally, in an effort to promote the 
preparation of law students for ad- 
mission into The Florida Bar and for 
entry into the practice of law, 
SEABC is reviewing programs in 
existence in other states that pro- 
vide for limited, court-supervised 
certification in civil law for law stu- 
dents engaged in clerkships and/or 
internships. In Florida, limited cer- 
tification already exists for lawyers 
participating in criminal clinics. 
Certain states provide a similar civil 
certification, and SEABC is inves- 
tigating the feasibility and cost of 
duplicating such programs in 
Florida. 

Timotny M. Cerio, Chair 


Tax Law Certification 

There are currently 281 board cer- 
tified tax attorneys. 

The committee met four times 
during the 2001 - 2002 cycle. The 
committee reviewed the six initial 
applications and 14 recertification 
applications, reviewed the proposed 
examination and later graded the 
examinations. 

The tax certification examination 
took place on March 6 in Tampa. 
The examination included essay top- 
ics on choice of entity and individual 
income taxation. This year’s elective 
topics were partnership taxation 
and federal transfer taxation. 

An attorney who has been a mem- 
ber of the Bar for five years and who 
has been engaged in the full-time 
practice of law and substantially 
involved (at least 30 percent) in tax 
law for the last three is eligible to 
become certified in tax law. Attor- 
neys seeking tax certification must 
complete at least 90 hours of ad- 
vanced tax law continuing legal edu- 
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cation. Applicants must pass the tax 
certification examination and a peer 
review process. Recertification is re- 
quired every five years. 

At least two members of the com- 
mittee meet every month with staff 
to review ACLE requests submitted 
for tax credit. These credits can be 
obtained through attendance at in- 
termediate or advanced tax semi- 
nars; through lecturing or teaching; 
and through publishing outlines, 
books and articles. Related ACLE 
can be awarded for nontax continu- 
ing legal education that is related 
to the tax practice. 

Pursuant to a letter from the 
BLSE, the committee considered 
whether sub-specialties in tax law 
should be recognized for certifica- 
tion. The committee concluded that 
sub-specialties of tax law were not 
appropriate for certification. 

The Tax Law Certification Com- 
mittee thanks Professor Bruce 
McGovern, Gail Richmond, Ira 
Wiesner, and Richard Comiter for 
their help in the preparation of the 
2002 tax law examination. Apprecia- 
tion also goes to Jim B. Davis, the 
BLSE liaison; and William Kalish, 
the Board of Governor’s liaison. 

A special word of thanks goes to 
Michele Lamar-Acuff, Bar commit- 
tee liaison, who made the 
committee’s job much easier with 
her organizational skills and pleas- 
ant manner. 

Appreciation also goes to all mem- 
bers of this year’s tax law certifica- 
tion committee members for all of 
their hard work and dedication: 
Harry S. Colburn, vice chair; David 
E. Bowers; K. Lawrence Gragg; 
Russell P. Hintze; Donna C. Litman; 
Guy E. Whitesman; Carolyn D. Ol- 
ive; Henry H. Raattama; and 
Michael Friel, academic liaison. 
SAMUEL ULLMAN, Chair 


Traffic Court Rules 

The Florida Bar Traffic Court 
Rules Committee is made up of at- 
torneys, circuit and county court 
judges, law enforcement officers and 
traffic hearing officers from various 
jurisdictions around the state. Our 
main activities this year have been 
to review traffic rules and their ap- 


plication as they affect citizens in- 
volved in traffic matters, through- 
out the state. 

Again this year, our committee 
sponsored and organized a continu- 
ing legal education seminar in con- 
junction with the Criminal Law Sec- 
tion of The Florida Bar. This 
seminar brought speakers of na- 
tional prominence to our midyear 
meeting in an effort to share new ap- 
proaches in the field of traffic de- 
fense. 

This year marks the culmination 
of our committee’s efforts in obtain- 
ing the passage of rule modifications 
dealing with qualifications and 
standardizing training for civil traf- 
fic hearing officers. These efforts 
have better defined the role and 
qualifications of traffic hearing of- 
ficers. 

We have also entertained a num- 
ber of proposals and debates con- 
cerning the procedures different ju- 
risdictions employ to manage the 
flow of traffic tickets, including the 
pros and cons of a pretrial system 
and procedures different clerks’ of- 
fices use in managing the flow of 
civil tickets. Many of these debates 
have been managed by diverse sub 
committees who weigh the various 
proposals and procedures before re- 
porting back to the main traffic rules 
committee with their reeommenda- 
tions. The diversity and dedication 
of these subcommittees will ensure 
that future proposed rules will re- 
flect the interests of all litigants, 
jurists and counsel involved in these 
matters. 

I recognize the efforts of all the 
members of traffic rules for their 
input on traffic issues and the many 
volunteer hours they each donate to 
researching and meeting on behalf 
of the Traffic Rules Committee. Spe- 
cifically, I thank Vice Chair Michael 
Udell for his many years of service 
and Jeffrey Meldon and Brian 
Tannebaum for their tremendous 
efforts on organizing and presenting 
the annual seminar. The Traffic 
Rules Committee has worked hard 
this year ensuring fairness and ef- 
ficiency in the administration of jus- 
tice in our traffic courts. I deeply 
appreciate the opportunity to serve 
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as the chair and am proud of the 
hard work of the members of the 
Traffic Rules Committee. 

JUDGE VicTorIA S. SIGLER, Chair 


Unlicensed Practice of Law 
The Standing Committee on the 
Unlicensed Practice of Law has had 
a busy, successful year in dealing 
with the many issues undertaken by 
the committee with the goal of pro- 
tecting the public from UPL practi- 
tioners and schemes. In addition to 
the continued work of the commit- 
tee of reviewing the staff and circuit 
committee’s recommendations on 
the many cases that come before it, 
the committee reviewed several re- 
quests for advisory opinions. 

One request which resulted in a 
public hearing asked whether con- 
trol by an insurance company over 
how a lawsuit against its insured is 
defended constitutes the unlicensed 
practice of law. Shortly after the 
hearing, President Terry Russell 
appointed a special commission, 
chaired by Michael McMahon, to 
study many of the issues involved 
in insurance companies providing a 
defense to the insured. The report 
of the Special Commission on Insur- 
ance Practices II was presented to 
the Board of Governors on March 15, 
2002, and is expected to be pre- 
sented to the Supreme Court of 
Florida. The committee deferred 
action on the proposed advisory 
opinion subject to any ruling by the 
Court. 

We are grateful to our hard- work- 
ing committee members who give of 
their own time to serve the public 
interest and are motivated by a de- 
sire to protect the public from harm 
caused by UPL. The local circuit 
committees continue to handle a full 
array of investigations, encompass- 
ing a wide variety of complaints. We 
also want to recognize the fine and 
dedicated efforts of staff counsel 
around the state: Lori Holcomb, 
UPL director; Jeffrey Picker, assis- 
tant UPL director; branch UPL 
counsel Janet Morgan, Loretta 
O’Keeffe, Ghunise Coaxum, 
Jacquelyn Needelman, and Amanda 
Wall, and their superior support 
staffs. What follows is a sampling 
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handled around the state. 

The Broward County 17th Circuit 
UPL committees continue to see a 
number of investigations involving 
nonlawyer foreclosure assistance 
companies. These companies typi- 
cally obtain a listing of defendants 
in foreclosure lawsuits and contact 
the defendants via a solicitation 
mailing or phone call offering to pro- 
vided assistance to the defendant in 
saving their home and/or avoiding 
the foreclosure. The companies’ fees, 
charged upfront, range from $500 to 
$1200. The services offered vary 
with the company, but can include 
preparation of an answer or motions 
in the foreclosure case, negotiation 
with the plaintiff to settle the case, 
or preparation of bankruptcy peti- 
tion to forestall the foreclosure. Not 
only are the services the practice of 
law, but in the majority of the cases 
investigated, the companies are not 
able to provide any meaningful re- 
sults to the customer. Following 
committee investigations, litigation 
was initiated and is pending against 
two of these companies in the 17th 
circuit. Numerous other cases are 
under investigation by the circuit 
committees. Additionally, UPL 
counsel has worked with the attor- 
ney general’s office and with the 
state attorney’s office in their inves- 
tigations of these companies. 

The local circuit committees in 
Tampa, Pinellas, Pasco, Manatee, 
Sarasota, Ft. Myers, and Naples 
continue to tackle a variety of UPL 
investigations from blatant cases 
where individuals are holding them- 
selves out as attorneys or represent- 
ing the interests of third parties in 
court to legal document preparers 
violating the Florida Supreme Court 
guidelines by providing legal assis- 
tance to the public in family law, 
bankruptcy and immigration mat- 
ters. The circuit committees have 
seen a rise in the number of cases 
where individuals attempt to use a 
power of attorney as a means to 
practice law. Several petitions seek- 
ing indirect criminal contempt for 
violation of a prior injunction were 
filed. 

During 2001-02, the Miami office 
prosecuted an individual who held 


himself out to be Legal Aid. The of- 
fice had approximately 17 cases 
against him. His incorporated name 
was close to that of the real Legal 
Aid. Therefore, when people called 
telephone information asking for the 
number of Legal Aid, they were 
given his number. The nonlawyer 
appeared before the 11th Judicial 
Circuit Unlicensed Practice of Law 
Committee “C” and agreed to sign a 
stipulation for a permanent injunc- 
tion against the unlicensed practice 
of law. Criminal charges are also 
pending against him. 

The 11th Judicial Circuit Com- 
mittee “D” continues to investigate 
unlicensed practice of law cases in- 
volving immigration. 

The Orlando office covers a wide 
geographical area with nine com- 
mittees from the 5th, 7th, 9th, 10th, 
18th, and 19th circuits. Among other 
cases, during 2001 the Orlando of- 
fice prosecuted an individual who is 
licensed in another state and held 
himself out as an attorney in the 
Orlando area, investigated an indi- 
vidual who worked as the office 
manager for a bail bonds agency and 
would file various motions to have 
the company exonerated of the bond 
when the criminal defendants failed 
to appear in court, and investigated 
numerous complaints against an 
individual who used a power of at- 
torney to advise and represent 
people with commercial driver’s li- 
censes who had received driving ci- 
tations. 

During 2001 the Tallahassee of- 
fice investigated and prosecuted 
many judgment creditor cases. 
These are cases wherein a person 
buys an interest in a judgment or 
takes the collection of the judgement 
on a contingency basis. That person 
does not pay outright for the judge- 
ment and so only has a partial in- 
terest in the judgment. However, the 
person becomes the party pursuing 
the collection. We started our inves- 
tigation with a company in the pan- 
handle area in Destin where the 
company was filing with the local 
court for collections on judgments 
and the judges in the area referred 
the cases to our office. During the 
investigation our office had contact 
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The UPL circuit committees have seen 
a rise in the number of cases where 
individuals attempt to use a power of 
attorney as a means to practice law. 


investigation our office had contact 
with numerous such businesses 
around the state of Florida as well 
as many out of state. It appears that 
many other states permit or at least 
do not prosecute those persons who 
pursue collections without having a 
bona fide interest. We negotiated 
and spoke with interested parties for 
months and the business has com- 
pletely stopped. The result of our 
investigation was positive in that we 
had no further complaints that the 
party in the panhandle was continu- 
ing to file for collections. It was also 
positive in that the UPL department 
established a clear policy that these 
types of cases are in fact the unli- 
censed practice of law and are there- 
fore treated consistently throughout 
the state. 

It continues to be a pleasure to 
work with public members and law- 
yers who contribute their time in 
protecting the public through their 
efforts. 

DonaLp A. WicH, JR., Chair 


Voluntary Bar Liaison 

The primary purpose of the Vol- 
untary Bar Liaison Committee 
(VBLC) is to serve as a liaison be- 
tween The Florida Bar and the more 
than 170 voluntary bars throughout 
the state. 

The 2001-2002 VBLC is fortunate 
to have the representation of 20 lo- 
cal bar associations. Committee 
members are charged with improv- 
ing communication between the lo- 
cal bar associations and The Florida 
Bar. Additionally, the committee: 
coordinates programs of The Florida 
Bar involving voluntary bar associa- 
tions; serves as a clearinghouse for 
voluntary bar projects; advises the 
Public Information and Bar Services 
Department regarding needs of the 
voluntary bars; provides a resource 


and information bank with regard 
to activities and problems of volun- 
tary bars; and advises the Board of 
Governors regarding interpretation 
of The Florida Bar programs to vol- 
untary bars and individual mem- 
bers. A monthly electronic newslet- 
ter, introduced in 2001, facilitates 
the flow of information among all of 
the voluntary bars and The Florida 
Bar. 

The Florida Bar leadership is con- 
tinually supportive of voluntary bar 
activities. Florida Bar president 
Terry Russell visited several volun- 
tary bars each month throughout 
his term. In efforts to assist volun- 
tary bar association in the imple- 
mentation of worthwhile projects, 
The Florida Bar offered two grant 
programs in 2001-2002. The first 
supports projects that enhance and 
improve working relationships be- 
tween legal professionals and local 
news media representatives. The 
second program supports projects 
that promote public education re- 
garding our system of laws, the con- 
stitutional separation of powers and 
the importance of an independent 
judiciary. 

The VBLC sponsors an annual 
Bar Leaders Workshop. This year, 
the workshop will be held in North 
Florida, and hosted by the Jackson- 
ville Bar Association, July 26-27 at 
the Marriott Sawgrass Resort. The 
workshop, a cooperative effort of the 
Florida Council of Bar Association 
Presidents, the Florida Council of 
Bar Executives, and The Florida Bar 
is designed to equip attendees in 
their respective leadership roles 
with the right tools to effectively 
lead an organization. The workshop 
provides an opportunity for all vol- 
untary bars to share ideas and 
projects ranging from membership 
retention to revenue development. 
The 2001 program was held in Au- 
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gust at the Sarasota Hyatt and 
hosted by the Manatee and Sarasota 
County Bar associations. 

In addition to the sessions, par- 
ticipants attended a dinner at Mote 
Marine Laboratory and enjoyed the 
setting, the networking and a for- 
mal local bar president as the 
speaker. The popularity of this pro- 
gram has grown immensely with 
more smaller, specialty and minor- 
ity bar leaders attending. 

The Bar Leaders Handbook is up- 
dated annually for the workshop. 
Presidents who are unable to attend 
receive a copy by mail. All voluntary 
bar presidents and offices are placed 
on The Florida Bar’s Daily News 
summary distribution list which 
provides voluntary bar leaders with 
important communications regard- 
ing statewide media coverage and 
other legal issues in a timely man- 
ner. The VBLC also coordinates 
publication of the Spotlight Page in 
The Florida Bar Journal to high- 
light activities of voluntary bars. 

Additionally, the committee 
serves as a resource for voluntary 
bar Law Week chairs. For several 
years, the ABA field representative 
for Florida has moderated a work- 
shop on building a successful Law 
Week program at the Bar Leaders 
Workshop. The VBLC promotes Law 
Day activities and publicizes local 
contact information through an an- 
nual press release. 

The VBLC meets jointly several 
times a year with the Florida Coun- 
cil of Bar Association Presidents. 
With the full support of The 
Florida Bar, the VBLC will con- 
tinue to fulfill its role as a link be- 
tween the Bar and the voluntary 
bar associations and will support 
the efforts of attorneys throughout 
the state. 

GEORGETTE Sosa Doua ass, Chair 


Wills, Trusts and 
Estates Certification 
The Wills, Trusts and Estates 
Certification Committee will be dili- 
gently completing the grading of the 
2002 certification examination at 
the time of receipt of this issue of 
the Bar Journal and those attorneys 
passing the examination will be cer- 
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tified as wills, trusts and estates 
specialists shortly and thereafter. 
This will culminate a busy and pro- 
ductive year for the committee. The 
committee met on five occasions 
during the 2001-2002 Bar year. In 
those meetings, we reviewed and 
recertified 88 previously certified 
wills, trusts and estates lawyers, ap- 
proved 28 applicants to take the 
wills, trusts and estates certification 
examination given in May, and pre- 
pared the examination. 

As you might expect, the great 
bulk of the committee members 
time, at meetings and on their own, 
is taken up with the preparation and 
grading of each year’s examination. 
The preparation of the examination 
includes the annual writing of eight 
or nine essays along with well re- 
searched and reasoned model an- 
swers thereto and the annual prepa- 
ration and revision of one- hundred 
multiple choice questions. The num- 
ber of volunteer hours worked by 
each committee member is signifi- 


cant and the researching, prepara- 
tion and discussion of examination 
questions at the committee meet- 
ings is unparalleled continuing le- 
gal education in itself. 

The committee this year consists 
of Gene Glasser, vice chair, Alan 
Banspach, William McEachern, 
Ruth McMahon, Charles Nash, 
Brian O’Connell, Howard Payne, 
and Frank Pilotte. I thank each of 
these individuals for their signifi- 
cant contribution of time, energy 
and thought which was given freely 
and voluntarily and resulted in a 
successful and enjoyable year for the 
committee and a comprehensive 
wills, trusts and estates certification 
examination. The examination tests 
an applicants knowledge in nine dif- 
ferent and distinctly identified ar- 
eas germane to wills, trusts and es- 
tates, to wit, pre-death planning, 
estate administration, transfer 
taxes, probate and trust litigation, 
other taxes, trust litigation, ethics, 
homestead, and joint tenancies and 


Totten trusts. 

The committee has also concerned 
itself with a number of issues raised 
by the Board of Legal Specialization 
of general concern to board certified 
attorneys. The committee’s primary 
interest with these issues is to en- 
sure that “board certified” and “spe- 
cialist” continue to have a special 
meaning for the lawyers who have 
earned the right to use such desig- 
nations. 

The committee hopes that, if you 
are a wills,trusts and estates law- 
yer licensed to practice in Florida, 
that you seriously consider applying 
to become a board certified wills, 
trusts and estates lawyer. Certifi- 
cation is a level of attainment in the 
profession that is most gratifying 
both personally and professionally. 
Gary B. LEucHTMAN, Chair 


Workers’ Compensation 
Certification 
It is hard to believe that another 
year has passed, and another group 
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of attorneys has applied to obtain the 
status of a board certified workers’ 
compensation attorney. There are 
now 232 attorneys certified in work- 
ers’ compensation throughout the 
state, out of a total of 3867 certified 
attorneys in all fields. This year, the 
members of the committee again 
worked tirelessly, in an effort to pre- 
pare for the certification exam, and 
review the applications of those at- 
torneys applying for original certifi- 
cation, and recertification. Issues of 
sub-specialization were also dis- 
cussed, and reviewed, by the mem- 
bers of the committee. Any changes, 
if any, on this issue will, of course, 
be provided to all concerned, as soon 
as dealt with by the BLSE. 

As a result of some concerns over 
the changing nature of the practice 
of workers’ compensation, and how 
that impacts on the trial require- 
ments of a board certified attorney, 
the committee also proposed, and the 
BLSE approved, language clarifying 
the new, and reduced, trial require- 
ments for both original certification, 
and recertification, as a board certi- 
fied workers’ compensation attorney. 

As a note to those of you, who, over 
the years, have had problems with 
recertification because of the trial 
requirements, in conjunction with 
the BLSE, a new category of certifi- 
cation is now being proposed - that 
of an emeritus specialist. This cat- 
egory will be applicable to those of 
you who are board certified, but no 
longer involved in the active prac- 
tice of law. In lieu of having to meet 
with the trial requirements on re- 
certification, this classification will 
allow judges, mediators, and those 
who are retired from the active prac- 
tice of law, to remain board certified 
attorneys, but on this special active 
membership status. Once the appli- 
cation and details are approved, this 
will undoubtedly be furnished to 
anyone who is interested in this new 
board certified attorney status. 

It should be noted that this emeri- 
tus status is in addition to yet other 
special rule, regarding recertifica- 
tion, which is applicable to those 
individuals who have been certified 
for more than 14 years. The appli- 
cation of this new rule will begin 


next year, for the 71 attorneys who 
were originally certified in 1988. For 
those who remained continuously 
certified since 1988, under the “15- 
year” rule, the trial requirements for 
recertification may be waived en- 
tirely. A new recertification applica- 
tion, reflecting this new procedure, 
is in the works at this time. 

I thank all the members of the 
committee who have worked tire- 
lessly all year long, to assist me in 
fulfilling my task as chair. There are 
no words to adequately express my 
appreciation for the immense assis- 
tance I received from the BLSE li- 
aison, and also for the outstanding 
work done by the Bar liaison. The 
committee and I could never do our 
jobs without their assistance. 

As a final note, I am advised by 
The Florida Bar that, due to the eli- 
gibility rules in effect for bar com- 
mittee membership, I will no longer 
be a member of this committee as of 
June of this year. I am sure other 
long-standing members of the com- 
mittee will soon suffer the same fate. 
As such, a number of openings in 
this committee’s membership will 
soon appear. 

As my last “official act,” I charge 
those who are board certified with 
the task of applying for membership 
to this committee. Contact either the 
BLSE or any member of the certifi- 
cation committee to let them know 
of your interest, and the rest is easy. 
The experience of working on this 
committee, I am confident, will im- 
prove both your skills and knowl- 
edge regarding the Florida workers’ 
compensation law, as well as give 
you the opportunity to provide some 
services for the Bar, and your com- 
munity. It certainly did for me. 

R. Cory SCHNEPPER, Chair 


Workers’ 
Compensation Rules 

The changes made to Ch.440 by 
the 2001 legislature which took ef- 
fect on 10/1/2001 made for a very 
hectic summer and fall by the Rules 
Committee. The moving of the Office 
of the Judges of Compensation 
Claims to the Division of Adminis- 
trative Hearings combined with a 
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number of statutory changes re- 
quired a good deal of work in a short 
time by the committee and its Draft- 
ing Subcommittee in order to meet 
the deadline for the 2002 biennial 
submission to the Supreme Court. 
This work was completed, presented 
and approved by the Board of Gov- 
ernors in November 2001. The pro- 
posed changes have since been filed 
with the Supreme Court and will be 
argued before the court on May 10. 
Since those proposals have been sub- 
mitted, the legislature has amended 
Ch. 440 to eliminate the request for 
assistance process, change the me- 
diation process and change the re- 
quirements for obtaining a continu- 
ance. These and other changes will 
be addressed by the committee in the 
upcoming months and the court may 
be petitioned to provide for emer- 
gency amendments to the rules. 

The Office of the Judges of Com- 
pensation Claims (OJCC) is in the 
process of standardizing their pro- 
cedures and forms. Effective with 
the change in organization, new 
Uniform Rules of Practice and Pro- 
cedures were promulgated by the 
OJCC which, like the prior rules, 
incorporated the Rules of Workers’ 
Compensation Procedure. 

As the OJCC continues to stan- 
dardize their forms and practice, the 
Workers’ Compensation Rules Com- 
mittee will continue to review the 
Supreme Court rules and their in- 
teraction with the uniform rules in 
order to eliminate confusion and 
provide for an appropriate and de- 
liberate process to resolve claims. 

I thank those members of the com- 
mittee who, as the result of term lim- 
its are rotating off the committee. 
Many of these individuals have given 
tirelessly of their time for many 
years. I thank the members of the 
committee who have on relatively 
short notice pulled together to ad- 
dress the changes made by the leg- 
islature which has required a signifi- 
cant time commitment on their part 
over a relatively brief period of time. 
Finally, I would like to thank our Bar 
liaison, Pam Arthur, for all of her 
hard work since she has taken over 
the responsibility of this committee. 
Rosert C. Swain, Chair 


Administrative Law 


Agency Substantive Jurisdiction — 
The More Things Change... 


ecent decisions by 
Florida’s appellate courts 
in Barfield v. Department 
of Health, 805 So. 2d 1008 
(Fla. lst DCA 2001), and Deep La- 
goon Boat Club, Ltd. v. Sheridan, 
784 So. 2d 1140 (Fla. 2d DCA 2001), 
have brought to the spotlight the 
issue of agency substantive jurisdic- 
tion within the meaning of the Ad- 
ministrative Procedure Act (APA), 
F.S. Ch. 120. F.S. §120.57(1) states, 
in part: 
The agency may adopt the recom- 
mended order as the final order of the 
agency. The agency in its final order 
may reject or modify the conclusions of 
law over which it has substantive juris- 
diction and interpretation of adminis- 


trative rules over which it has substan- 
tive jurisdiction. (Emphasis added.) 


Prior to statutory changes to the 
APA in 1996 and 1999, agencies had 
been free to reject any conclusion of 
law within a recommended order.' 

As the courts have begun ad- 
dressing this issue, several inter- 
pretations of agency substantive 
jurisdiction have emerged. The first 
is that agencies do not have juris- 
diction to modify or reject rulings 
on the admissibility of evidence. In 
Barfield, the court held that the 
agency did not have the authority 
to review a conclusion of law in 
which an administrative law judge 
(ALJ) labeled tendered evidence as 
hearsay. The agency had reversed 
this conclusion in its final order and 
in doing so construed F.S. §90.803, 
relating to a hearsay exception for 
business or public records. Appar- 
ently, the court agreed with the ap- 
pellant that the agency, the Board 
of Dentistry, had substantive juris- 


by Robert C. Downie II 
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diction over “matters pertaining to 
dentistry alone.”” 

The second interpretation is that 

agencies do not have the authority 
to modify or reject conclusions of 
law applying legal concepts. In Deep 
Lagoon, the court held that the De- 
partment of Environmental Protec- 
tion did not have the authority to 
review a conclusion of law in a rec- 
ommended order which related to 
the application of collateral estop- 
pel, stating: 
That legal determination was not one 
that involved the Department’s area of 
expertise but, rather, required applying 
a legal concept typically resolved by 
judicial or quasi-judicial officers. Al- 
though the Secretary possesses many 
powers in conjunction with the exercise 
of the Department’s substantive juris- 
diction, the power to reverse the ALJ’s 
decision not to apply collateral estoppel 
is not one of them.’ 


The court’s reasoning was 
straightforward: DEP is in the busi- 
ness of protecting the environment, 
not construing abstract legal con- 
cepts, and therefore DEP has no 
“expertise” in matters such as col- 
lateral estoppel, and by extension, 
no substantive jurisdiction. 

Commentary on these decisions 
has focused on ways in which an 
agency might seek to have adverse 
recommended conclusions of law 
that are outside the agency’s sub- 
stantive jurisdiction reviewed by an 
appellate court. Among the sugges- 
tions are no review, appeal of the 
agency’s own final order, and inter- 
locutory review of the recommended 
order.* 

Interestingly, there appears to be 
no debate as to the substantive ju- 
risdiction of the Division of Admin- 
istrative Hearings (DOAH), and 
from where it might emanate. In 
other words, why does DOAH have 
more substantive jurisdiction than 
the agency which refers its cases to 
DOAH? A review of the APA and 
other authority indicates that in 
proceedings initiated pursuant to 
§120.57(1), there is sound reason to 
conclude that DOAH’s substantive 
jurisdiction is identical to the refer- 
ring agency’s substantive jurisdic- 
tion. That means there is no such 
thing as a recommended conclusion 
of law over which an agency does 
not have substantive jurisdiction. 


DOAH’s Jurisdiction 

In order to determine DOAH’s 
substantive jurisdiction, it is impor- 
tant to understand that DOAH is 
created and controlled by statute.® 
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Like any other agency subject to the 
APA, DOAH may not act beyond its 
prescribed statutory authority. 
DOAH has its own rulemaking au- 
thority to establish: 

(a) Further qualifications for adminis- 
trative law judges and . . . procedures 
by which candidates will be considered 
for employment or contract. 

(b) The manner in which public no- 
tice will be given of vacancies in the staff 
of administrative law judges. 

(c) Procedures for the assignment of 
administrative law judges.® 


DOAH also has a “general grant 
of rulemaking authority” which 
states: “The division shall have the 
authority to adopt reasonable rules 
to carry out the provisions of” the 
APA.’ Finally, there is a limit to 
DOAH rulemaking authority: “Rules 
promulgated by the division may 
authorize any reasonable sanctions 
except contempt for violation of the 
rules of the division or failure to com- 
ply with a reasonable order issued 
by an administrative law judge, 
which is not under judicial review.” 
Of particular note is that no current 
rule within the Florida Administra- 
tive Code cites as authority any of 
DOAH’s statutory rulemaking au- 
thority, nor is there one rule imple- 
menting that authority. 

An affected party who seeks to 
challenge agency action in a 
§120.57(1) formal hearing is re- 
quired to file its petition with the 
agency that took the action.’ The 
agency then reviews the petition for 
certain minimum pleading require- 
ments, and if those requirements are 
met, refers the petition to DOAH for 
assignment of an ALJ. At that point, 
the agency becomes a party in the 
case, just like the petitioning party. 

An administrative proceeding 
under §120.57(1) is not designed to 
review the action taken by an 
agency for correctness. Rather, the 
hearing is a de novo proceeding to 
formulate the agency action.’ Bear- 
ing in mind that the ALJ is acting 
on behalf of the agency to establish 
the facts necessary to formulate 
agency action, it becomes clear that 
the ALJ cannot wield greater au- 
thority than is possessed by the 
agency whose action is being formu- 
lated. 


ALJs within DOAH have been 
described as “neutrals in §120.57 
proceedings between agencies and 
citizens who are subject to adverse 
agency action.”!! The role of the 
ALJs in these proceedings is to over- 
see matters of prehearing procedure, 
resolve motions, preside at the hear- 
ing (including ruling on evidentiary 
questions), act as the fact-finder, 
and issue the recommended order. 
The case is then referred back to the 
agency for entry of a final order. 

In any individual §120.57(1) mat- 
ter, the ALJ has three sources of 
authority: the Uniform Rules of Pro- 
cedure, the additional substantive 
statutes and administrative rules 
applicable to the agency action be- 
ing challenged, and, apparently, 
common law legal concepts.” In an 
ALJ’s recommended order, the con- 
clusions of law must be based upon 
one or more of these three sources 
of law.'® Obviously, the conclusions 
of law interpreting statutes and 
rules of the agency are within the 
substantive jurisdiction of the 
agency. Why, then, are interpreta- 
tions of the uniform rules and the 
application of common law legal con- 
cepts outside the agency’s substan- 
tive jurisdiction? 


Uniform Rules 

The uniform rules are authorized 
and required by F.S. §120.54(5), and 
were adopted by the Administration 
Commission.'* By July 1, 1997, the 
Administration Commission was 
required to adopt the uniform rules 
and file them with the Department 
of State.'’° Once filed with the De- 
partment of State, the uniform rules 
became the rules of procedure for 
each agency subject to the APA, in- 
cluding DOAH."* Prior to the cre- 
ation of the uniform rules, each 
agency, including DOAH, had its 
own procedural rules. 

The uniform rules are within the 
Florida Administrative Code and 
are most definitely “administrative 
rules.”'’ The uniform rules contain 
procedures applicable to all sorts of 
administrative processes, including 
formal hearings, informal hearings, 
requests for variances and waivers, 
bid protests, rulemaking, declara- 
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tory statements, licensure and use 
of “media technology” (e.g., video 
hearings).'* Many of the uniform 
rules have no applicability at 
DOAH.” 

In Barfield, the court held that the 
Board of Dentistry did not have au- 
thority to interpret a statutory ex- 
ception to the hearsay rule, simply 
stating that matters of evidence are 
beyond the regulation of the prac- 
tice of dentistry. However, the court 
did not review the ALJ’s authority 
to construe the hearsay rule. 

Nowhere in the APA is the Florida 
Evidence Code, F.S. ch. 90, incorpo- 
rated by reference. In fact, the rules 
of evidence are expressly made in- 
applicable: 

Irrelevant, immaterial, or unduly rep- 
etitious evidence shall be excluded, but 
all other evidence of a type commonly 
relied upon by reasonably prudent per- 
sons in the conduct of their affairs shall 
be admissible, whether or not such evi- 
dence would be admissible in a trial in 
the courts of Florida. Any part of the evi- 
dence may be received in written form, 


and all testimony of parties and wit- 
nesses shall be made under oath.”° 


The only limitation with respect 
to evidence in a §120.57(1) proceed- 
ing is: “(c) Hearsay evidence may be 
used for the purpose of supplement- 
ing or explaining other evidence, but 
it shall not be sufficient in itself to 
support a finding unless it would be 
admissible over objection in civil 
actions.””! 

If one were to stop here, the logi- 
cal reasoning might be that since the 
hearsay rule applies during formal 
hearings, and since ALJs conduct 
formal hearings, agencies do not 
have substantive jurisdiction over 
the hearsay rule. However, one can- 
not stop here because of the uniform 
rules. 

Uniform Rule 28-106.213, Fla. 
Admin. Code, states: 

(3) Hearsay evidence, whether received 
in evidence over objection or not, may 
be used to supplement or explain other 
evidence, but shall not be sufficient in 
itself to support a finding unless the evi- 


dence falls within an exception to the 
hearsay rule as found in Chapter 90, F.S. 


Like all uniform rules, this rule 
is an “administrative rule” of every 
state agency in Florida. This is not 
an exclusive DOAH rule. Due to this 


rule incorporating by reference ex- 
ceptions to the hearsay rule found 
in F.S. ch. 90, each agency in Florida 
which is subject to the uniform rules 
has jurisdiction to construe F.S. 
§§90.801—806. Thus, any agency 
subject to the uniform rules may 
modify or reject any ALJ interpre- 
tation of the hearsay rule of evi- 
dence, as long as the agency’s inter- 
pretation is “as or more reasonable” 
than the ALJ’s.” 

Since the uniform rules contain all 
the rules relating to procedure and 
discovery, all agencies have the au- 
thority to review rulings construing 
these rules, as well. For example, 
Uniform Rule 28-106.206, Fla. 
Admin. Code, states: 


After commencement of a proceeding, 
parties may obtain discovery through 
the means and in the manner provided 
in Rules 1.280 through 1.400, Florida 
Rules of Civil Procedure. The presiding 
officer may issue appropriate orders to 
effectuate the purposes of discovery and 
to prevent delay, including the imposi- 
tion of sanctions in accordance with the 
Florida Rules of Civil Procedure, except 
contempt.”° 


If an ALJ excludes a witness as a 
discovery sanction, the party offer- 
ing the witness can proffer the tes- 
timony, and the agency reviewing 
the recommended order and the 
record below may modify or reject 
the ALJ’s sanction, and therefore 
allow the excluded evidence to be 
considered. Of course, in such a case, 
the proper procedure is for the 
agency to remand the matter for con- 
sideration of the testimony by the 
fact-finder, the ALJ. 

Unless and until the legislature 
amends the APA or the Administra- 
tion Commission amends the uni- 
form rules, each agency has sub- 
stantive jurisdiction to construe 
each and every uniform rule. This 
is fortunate because when the leg- 
islature purported to restrict agen- 
cies from review of certain conclu- 
sions of law it neglected to create a 
clear mechanism for agencies to ap- 
peal their own final orders. In addi- 
tion, agencies taking interlocutory 
appeals of recommended orders is 
problematic due to statutory dead- 
lines for entries of final orders.” In 
Barfield, for example, had the 


agency’s final order not reversed the 
ALJ’s application of the hearsay 
rule, the agency could not have ap- 
pealed. It is significant that the 
Barfield court found that the agency 
was correct in its interpretation of 
the hearsay rule, despite purport- 
edly having expertise in matters of 
dentistry alone. 


Legal Concepts 

In Deep Lagoon, the court held 
that an agency (DEP) did not have 
substantive jurisdiction to consider 
a conclusion of law concerning the 
application of collateral estoppel. 
Although none of DEP’s rules, uni- 
form or otherwise, address collateral 
estoppel, the court held by implica- 
tion that ALJs have authority to con- 
sider and apply common law con- 
cepts such as collateral estoppel, 
while agencies do not. 

What the court did not address, 
and perhaps failed to consider, is 
that when agencies are formulating 
preliminary agency action, any 
number of legal theories come into 
play. Also, in informal hearings 
(hearings held within agencies and 
not involving disputes of material 
fact) agencies are regularly called 
upon to grapple with such esoteric 
legal theories as collateral estoppel, 
res judicata, or any other common 
law principle arguably applicable to 
an uncontested set of facts.” Like- 
wise, when in formal hearings there 
are no longer disputed issues of fact, 
cases are sent back to agencies with- 
out any limitation on the legal con- 
clusions to be reached. When issu- 
ing declaratory statements, agencies 
are precluded from resolving factual 
disputes but are not precluded from 
considering any legal concepts. 

Another problem with concluding 
that ALJs have exclusive jurisdic- 
tion over legal principles is that no 
statute gives ALJs such authority. 
That is, even if it made sense for 
agencies to be able to apply the prin- 
ciple of collateral estoppel in every 
kind of administrative proceeding 
except those that result in a recom- 
mended order being entered, there 
is no statutory basis to create this 
dividing line. 


Conclusion 

The crucial principle of adminis- 
trative law at work here is that 
DOAH has no jurisdiction in 
§120.57(1) cases other than the ju- 
risdiction of the referring agency. 
When an ALJ is assigned to a par- 
ticular case, the ALJ does not have 
any authority to apply statutes or 
rules which the referring agency 
does not either have to consider, 
comply with, or enforce in formulat- 
ing preliminary agency action. The 
uniform rules are within the juris- 
diction of every agency. Thus, there 
should never be an instance when 
an agency is confronted by a conclu- 
sion of law in a recommended order 
based upon administrative rules 
outside that agency’s substantive 
jurisdiction. To hold otherwise gives 
ALJs greater power than the agency 
has and suggests the exercise of 
pure judicial power. 

Agencies are in the business of 
applying legal concepts every day. 
Simply put, agencies must have le- 
gal expertise in order to construe 
statutes and rules, to determine 
whether pleaded facts in petitions 
for formal hearings demonstrate 
standing, indeed to understand the 
very concept of “substantive juris- 
diction.” To conclude that an 
agency has no jurisdiction to con- 
sider or apply a concept like col- 
lateral estoppel is to ignore the 
realities of how agencies do and 
should function.”® 

However, since the Uniform 
Rules of Procedure and common law 
concepts apply to every agency, no 
agency can claim to have “special” 
expertise in their application. When 
an appellate court reviews issues 
related to construction and applica- 
tion of the uniform rules, or a legal 
principle such as collateral estoppel, 
the appellate court should not have 
to give any deference to the legal 
interpretation of either an ALJ or 
the agency head. Only when a con- 
clusion of law or mixed question of 
law and fact relates specifically to 
an area of an agency’s expertise 
should the appellate court accord 
deference to the agency. In this man- 
ner, the concept of agency “substan- 
tive jurisdiction” makes sense and 
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accords with the principles of agency 
statutory authority contained 
within the APA. O 


' See discussion of amendments in 
Barfield, 805 So. 2d 1008. See also “In- 
sulated from Review: Barfield v. Depart- 
ment of Health, Board of Dentistry,” Lisa 
S. Nelson, Administrative Law Section 
Newsletter, vol. XXIII, no. 3. 

* Barfield, 805 So. 2d at 1010. 

3 Deep Lagoon, 784 So. 2d at 1142. 

4 See Nelson, supra note 1; Susan L. 
Kelsey, The New and Improved APA: 
Three Questions, Three Answers, Ad- 
ministrative Law Section Newsletter, 
vol. XXII, no. 3. 

> It is a division within the Depart- 
ment of Management Services, but is 
set up to be independent of that agency. 
Stat. §20.22; Fra. Stat. §120.65. 

® Fra. Strat. §120.65(6). 

7 Fra. Srar. §120.65(8). It is doubtful 
that this language alone would be suf- 
ficient to allow DOAH to adopt any 
rule. See Fia. Stat. §§120.52(8) and 
120.536(1). 

Stat. §120.65(9). 

® This discussion does not pertain to 
cases in which DOAH has final order 
authority. 

‘© Beverly Enterprises-Florida, Inc. v. 
HRS, 573 So. 2d 19, 23 (Fla. 1st D.C.A. 
1990) (“Request for a formal adminis- 
trative hearing commences a de novo 
proceeding intended to formulate 
agency action.”). 

" Department of Children and Fami- 
lies v. Morman, 715 So. 2d 1076, 1079 
(Fla. lst D.C.A. 1998) (Judge Benton 
dissenting). 

'2 It is important to note here that no 
statute confers any “plenary” jurisdic- 
tion or power to ALJs. In addition, 
ALJs have no authority to pass on the 
constitutionality of statutes or oxist- 
ing rules. See Key Haven v. Board of 
Trustees of the Internal Improvement 
Fund, 427 So. 2d 153 (Fla. 1982). 

'S The case of L. B. Bryan & Company 
v. School Board of Broward County, 
746 So. 2d 1194 (Fla. 1st D.C.A. 1999), 
provides an interesting point for debate 
on this subject. The case involved a bid 
protest by an insurance company on 
the basis that the winning bidder was 
not legally authorized to make a bid 
due to certain restrictions in the insur- 
ance code. The ALJ found that the win- 
ning bidder was not allowed to submit 
a bid, and the school board reversed. 
The court held, under a prior version 
of the APA, that although the school 
board did not have substantive juris- 
diction over the insurance code, the 
school board was not restricted from 
rejecting any of the ALJ’s conclusions 
of law. The court did not rule upon the 
School Board’s actual interpretation of 
the code. 

If this case were decided today, the 
court would likely have held that the 


school board could not modify or reject 
conclusions of law interpreting the in- 
surance code. The problem with this 
holding is that prior to award of the 
winning bid, the Department of Rev- 
enue had found that there was no vio- 
lation of law by the winning bidder 
submitting its bid. Thus, the ALJ, in 
finding that there was such a violation, 
essentially overruled the Department 
of Revenue. Where did tiie ALJ obtain 
such authority? 

14 The Administration Commission is 
created at Fia. Stat. §14.202 and is 
composed of the governor and cabinet. 

15 Stat. §120.54(5). 

17 ApMIN. ch. 28. 

19 See Rules 28-103 (rulemaking) and 
28-105 (declaratory statements), Fla. 
Admin. Code. Note that in Rule 28- 
103.005(6) evidentiary hearings pursu- 
ant to Fa. Star. §§120.569 and 120.57 
may be conducted by agency heads. In- 
deed, even the so-called “DOAH” Uni- 
form Rules in Rule 28-106, Fla. Admin. 
Code, have provisions which do not ap- 
ply to DOAH or ALdJs. 

20 Fia. Start. §120.569(2)(g). 

21 Fia. Stat. §120.57(1)(c). See also 
Stat. §120.57(1)(d), which states: 
“(d) Notwithstanding s. 120.569(2)(g), 
similar fact evidence of other viola- 
tions, wrongs, or acts is admissible 
when relevant to prove a material fact 
in issue, such as proof of motive, op- 
portunity, intent, preparation, plan, 
knowledge, identity, or absence of mis- 
take or accident, but it is inadmissible 
when the evidence is relevant solely to 
prove bad character or propensity. 
When the state in an administrative 
proceeding intends to offer evidence of 
other acts or offenses under this para- 
graph, the state shall furnish to the 
party whose substantial interests are 
being determined and whose other acts 
or offenses will be the subject of such 
evidence, no fewer than 10 days before 
commencement of the proceeding, a 
written statement of the acts or of- 
fenses it intends to offer, describing 
them and the evidence the state in- 
tends to offer with particularity. No- 
tice is not required for evidence of acts 
or offenses which is used for impeach- 
ment or on rebuttal. 

It should also be noted that Uniform 
Rule 28-106.213(4) states: “The rules 
of privilege apply to the same extent 
as in civil actions under Florida law.” 
It is arguable that no statutory author- 
ity exists for this rule. 

22 Fia. Strat. §120.57(1)(1) states, in 
part: “When rejecting or modifying 
such conclusion of law or interpreta- 
tion of administrative rule, the agency 
must state with particularity its rea- 
sons for rejecting or modifying such 
conclusion of law or interpretation of 
administrative rule and must make a 
finding that its substituted conclusion 
of law or interpretation of administra- 
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tive rule is as or more reasonable than 
that which was rejected or modified.” 

Also, notwithstanding whether 
agencies may reject conclusions of law 
regarding hearsay, agencies may reject 
an ALJ’s findings of fact if the findings 
are not based upon “competent sub- 
stantial evidence.” Star. 
§120.57(1)(1). As Judge Zehmer held in 
Forehand v. School Bd. Of Gulf 
County, 600 So. 2d 1187, 1191 (Fla. 1st 
D.C.A. 1992): “While hearsay evidence 
is generally admissible in administra- 
tive hearings, hearsay alone does not 
constitute competent, substantial evi- 
dence.” Thus, agencies are empowered 
to review whether findings of fact are 
based solely on hearsay, and if so, re- 
ject those findings. In this light, it 
makes little sense for an agency to be 
saddled with a conclusion of law based 
upon hearsay when the finding of fact 
based on the same hearsay can be re- 
jected. 

23 Note that although DOAH has spe- 
cific statutory authority at Fia. Star. 
§120.65 to create this rule, this rule 
was not created under that authority. 

*4 See Nelson, supra note 1. 

25> Such as detrimental reliance and 
laches, to name a few. 

26 Consider what could happen if 
agencies did not have the ability to 
apply legal principles: Following pre- 
liminary agency action, a party re- 
quests a formal administrative hear- 
ing. Based upon responses by the 
agency to requested admissions, the 
party moves for the ALJ to relinquish 
jurisdiction because there are no longer 
any material fact disputes. The ALJ 
agrees and the case is sent back to the 
agency. Based upon the established 
facts, the agency’s final order con- 
cludes that based upon the principle 
of collateral estoppel, the party’s ap- 
plication should be granted. However, 
the final order says that since the 
agency has no authority to consider the 
principle of collateral estoppel, the 
application must be denied. 
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Environmental and Land Use Law 


Environmental Regulation in Florida’s 
Coastal Zone: You Ain’t Seen Nothin’ Yet 


powerful trend is emerg- 

ing in maritime environ- 

mental law. This trend 

will be accompanied by 
increased exposure to citizen suits; 
it will unmistakably change the 
way business is done along the coast 
of Florida. This article describes 
some of the coming changes and 
suggests that those who do business 
on or near the coasts should care- 
fully monitor developments in the 
law. 


Environmental 
Regulation’s Broad Reach 

The modern environmental 
movement is now 30 years old, but 
the core of environmental law re- 
mains unchanged. Before Congress 
created the current alphabet soup 
of environmental laws,’ the princi- 
pal means of environmental regu- 
lation was a lawsuit brought by a 
private party alleging that a 
defendant’s behavior was a nui- 
sance and prevented the plaintiff 
from enjoying its property.” In re- 
sponse, the courts weighed whether 
the defendant’s action warranted 
judicial relief and determined 
whether the costs that would be 
imposed upon one party outweighed 
the potential benefit to the other 
party—or possibly society.* 

Today, the statute books are filled 
with environmental laws. The Code 
of Federal Regulations bulges with 
well-meaning but often incompre- 
hensible detail,* and legions of cases 
show the judiciary’s best efforts at 
interpreting the intent of Congress.*® 
For years, these laws were viewed 
as having established a command 


by Stephen J. Darmody 


As more standards 
affecting the maritime 
environment are 
enacted into state 
and local law, the 
power given to 
the public in 
environmental law 
will grow. 


and control system of environmen- 
tal regulation.® Although mind- 
numbing at times, the regulation 
was predictable.’ Today, it is becom- 
ing increasingly apparent that the 
most important development forged 
by environmental law is not that 
environmental regulators have the 
authority to tell businesses how 
they must conduct their activities. 
Although that is true, the existing 
statutes have done three things 
that are far more important to busi- 
nesses located along the coast of 
Florida. 

First, Congress has added “citi- 
zen suit” provisions to most sub- 
stantive environmental laws.® As 
interpreted by the courts, these pro- 
visions allow virtually anyone with 
an arguable interest in a resource 
to enforce the requirements of the 


substantive law. Second, whenever 
an action triggers the need for fed- 
eral review and approval of a plan, 
any person who is adversely af- 
fected by the agency’s action may 
challenge the federal government’s 
decision.’ Third, because the federal 
government has always maintained 
a strong interest in protecting the 
navigability of the waters along our 
country’s coasts,’ the need to obtain 
approval from the federal govern- 
ment before proceeding with a 
project in the coastal zone can al- 
most be presumed. Moreover, when- 
ever a federal permit is needed, the 
government will solicit public input. 

The net effect of these provisions 
has been to create a new “environ- 
mental paradigm” within which 
federal administrative officials not 
only have tremendous influence 
over the use of Florida’s coastal re- 
sources but act under the watchful 
eye of millions of people. Each of 
those people has the ability to bring 
what amounts to a nuisance rem- 
edy to preserve what he likes about 
Florida’s coastline. As a result, any 
entity that does business on or near 
the coast must understand that its 
success depends upon satisfying the 
concerns of millions of “regulators.” 


Evolving Substantive 
Maritime Environmental Law 
Despite the settled nature of most 
domestic environmental laws, there 
has recently been a remarkable fo- 
cus on maritime environmental 
law. The world’s coastal zones sup- 
port 60 percent of its population and 
more than one billion people live in 
coastal urban centers.'* This popu- 
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lation density has a dramatic impact 
on the health of the oceans. Indeed, 
80 percent of the pollution in the 
oceans originates from land-based 
activities, and almost 50 percent of 
the world’s coasts are considered 
threatened by development-related 
activities.» The most widespread 
and frequently irreversible impact 
on ocean ecosystems is often said to 
be coastal development." 

With its extensive coastline, nu- 
merous deep-water ports, and a bur- 
geoning population,” Florida will be 
the home of millions of people liv- 
ing in such coastal urban centers. 
Its coming growth will present an 
enormous challenge for those who 
must balance the competing pres- 
sures of population growth, eco- 
nomic development, and ecological 
preservation. The environmental 
challenges of the future in Florida 
will be managed within a legal sys- 
tem unlike the common law, under 
which one landowner may sue an- 
other, or the substantive environ- 
mental law, under which compliance 
with a permit virtually guarantees 
the absence of controversy. The pro- 
cess to determine how Florida’s lim- 
ited natural resources ought to be 
shared by residents and tourists alike 
will be dramatically more complex. 


States Enacting Maritime 
Environmental Laws 

Other changes are coming that 
will affect coastal development. 
Some of the changes that have re- 
ceived a great deal of local attention 
involve individual resources, such as 
the manatee, while trends emerging 
in areas beyond Florida’s borders 
have thus far attracted little atten- 
tion but could have a much greater 
impact. 

Many coastal states are increas- 
ing the stringency of laws that pro- 
tect coastal resources because they 
do not believe federal law is ad- 
equate to protect their resources. 
When the Clean Water Act was 
passed in 1972, Congress was pri- 
marily concerned with eliminating 
pollution in rivers such as the 
Cuyahoga in Cleveland, which be- 
came famous after its surface caught 
fire. The law essentially prohibited 


Many coastal states 
are increasing the 
stringency of laws 

that protect coastal 
resources because 

they do not believe 
federal law is 
adequate to protect 
their resources. 


all pollution except that permitted 
by a government agency tasked with 
determining which pollutants a 
waterbody could absorb without de- 
grading its quality.’ Reflecting the 
focus of the times, Congress consid- 
ered our rivers to be the major tar- 
get of pollution and industry to be 
its major source. 

Against this backdrop, the EPA’s 
implementing regulations exempted 
from the CWA’s permit requirement, 
“any discharge of sewage from ves- 
sels, effluent from properly function- 
ing marine engines, laundry, 
shower, and galley sink wastes, or 
any other discharge incidental to the 
normal operations of a vessel.”"” 
Vessels were thus able to take ad- 
vantage of a huge regulatory gap 
and operate pretty much as they al- 
ways had.’ It was not until the late 
1980s and early 1990s that legisla- 
tors began to view the maritime eco- 
system as a whole and passed the 
first laws designed to prevent the 
spread of aquatic nuisance species.'® 

As the residents of coastal states 
have also become increasingly 
aware of the need to preserve eco- 
systems and have identified gaps in 
federal environmental law, many 
state legislatures have begun to en- 
act state laws that prevent ships 
from discharging pollutants. Even 
though some of these state laws 
have been declared unlawful,” they 
are clearly spreading through the 
country. Washington has passed 
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regulations designed to protect 
Puget Sound from the risk of major 
oil spills,”! Alaska now regulates dis- 
charges from cruise ships in the In- 
side Passage,” and a federal law has 
been passed to bolster Alaska’s pro- 
hibitions.”® California has adopted 
a new exhaust standard for 
powerboat engines intended to re- 
duce the smog in that state.** Vir- 
ginia and virtually all of the Great 
Lakes states are working to 
strengthen the prohibition against 
vessels discharging ballast water to 
prevent the invasion of additional 
aquatic nuisance species.” 


Trend Will Come to Florida 
With its miles of beautiful coast- 
line, vibrant and growing ports, and 
dramatically increasing popula- 
tion,”* Florida appears to be a prime 
candidate to adopt such state laws. 
In fact, some might argue that its 
state constitution requires it to do 
so.”’ Whether Florida law regulates 
ships to prevent accidental oil dis- 
charges, protect manatees,”* elimi- 
nate the discharge of wastes by 
cruise ships, or prevent the intro- 
duction of aquatic nuisance species, 
the business entities that could be 
most directly affected need to follow 
these developments and respond 
appropriately. If, for example, the 
EPA were to eliminate the current 
regulatory exemption for routine 
vessel operations, as it has been 
asked to do,” all of the major cruise 
lines and shipping companies oper- 
ating in Florida would be subject to 
state permit requirements and in- 
tense public scrutiny of those per- 
mits under the citizen suit provi- 
sions of the Clean Water Act.*° This 
possibility should be troubling for 
businesses not only because it could 
disturb the uniformity of federal law 
and the ability of ships to travel 
unimpeded from one jurisdiction to 
another but also because unin- 
formed citizens could bring suits and 
place businesses at economic risk 
over matters that have no adverse 
environmental impact.*! 


New Laws Incorporated 
into Permitting Process 
It is not just direct regulation that 


matters, though. Every business 
that needs a Corps of Engineers per- 
mit for a project that could affect a 
resource protected by a state or lo- 
cal law must know that an addi- 
tional challenge could come from a 
member of the public who submits 
a comment to the Corps of Engineers 
or challenges its decisionmaking 
under the National Environmental 
Policy Act (NEPA). As a result of the 
Corps’ recent announcement that it 
will reduce the number of projects 
that are preapproved, the number 
of cases that require an individual 
decision will increase.” 

As a matter of substantive law, 
the Corps of Engineers has jurisdic- 
tion to regulate structures that are 
either in or affecting the navigable 
waters of the U.S.* It also has au- 
thority under the CWA to permit 
the discharge of dredged or fill ma- 
terial into wetlands or other wa- 
ters of the U.S.* and to control the 
transportation of dredged material 
for the purpose of dumping it into 
ocean waters.*° The Corps’ decision 
must be made in compliance with 
the substantive criteria issued by 
the Environmental Protection 
Agency under §404 (b) of the CWA,*® 
and its procedures must comply 
with NEPA.*’ Under NEPA, any 
time a federal agency makes a deci- 
sion that could have a significant 
impact on the human environment, 
it must first analyze the environ- 
mental impact of the proposed ac- 
tion.** Anyone who is adversely af- 
fected by the decision can file suit 
against the Corps of Engineers.* 

In determining whether to issue 
a permit, the Corps will consider the 
proposed activity’s probable impact 
on the public interest and its in- 
tended use.“ In the process of weigh- 
ing all the relevant factors,*' the 
Corps will evaluate the extent of the 
public and private need for the pro- 
posal. If there are unresolved con- 
flicts, the Corps can evaluate the 
feasibility of using an alternate lo- 
cation or method of accomplishing 
the objective of the proposal. The 
weight accorded each factor depends 
on its relevance to the proposal, but 
the Corps always gives full consid- 
eration to any comment received 


from the public.* 

The Corps’ analysis, and any ac- 
tion it permits, must comply with 
the CWA, the Coastal Zone Manage- 
ment Act, the National Historic 
Preservation Act, the Endangered 
Species Act, the Wild and Scenic 
Rivers Act, the Marine Protection 
Research and Sanctuaries Act, and 
the Magnuson-Stevens Fishery Con- 
servation Act.** The Corps of Engi- 
neers must also discuss any possible 
conflict between the proposed action 
and the objectives of existing plans 
for use of the land in the area.** 
Then, the Corps must circulate its 
environmental impact statement to 
any federal, state, or local agency 
authorized to develop and enforce 
environmental standards.** To sat- 
isfy public concerns, the Corps will 
almost certainly determine whether 
the activity would comply with state 
and local law, especially any envi- 
ronmentally motivated state law.“ 
If a project involved a coastal or 
wetland area, a member of the pub- 
lic would have a federally sponsored 
forum to argue that the project could 
have an adverse effect on resources 


the state legislature intended to pro- 
tect under any state law.’ 


Decisions Challenged 

The population of potential plain- 
tiffs able to either challenge a Corps 
of Engineers’ decision under NEPA 
or bring a citizen suit to enforce the 
CWA’s substantive requirements is 
limited only by the constitutional 
requirement that the plaintiff have 
standing to sue.** This has tradition- 
ally required that a plaintiff show 
an actual injury, that the injury be 
traceable to the defendant’s conduct, 
and that the injury is likely to be 
redressed by a favorable decision.*® 
In a recent opinion, the Supreme 
Court dramatically expanded the 
pool of potential plaintiffs, essen- 
tially placing the “immense power 
of suing to enforce the public laws 
in private hands.” In its opinion, 
the Court found that an environ- 
mental group had standing to sue 
for a violation of a CWA permit de- 
spite the district court’s finding that 
the discharge caused no demon- 
strable harm to the environment. 
The Court based its finding on 


If anyone needs me, I'll be in my office doing as little as needed to get by. 
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affiants’ testimony asserting, with- 
out proof, that their enjoyment of the 
river had been diminished by con- 
cerns about water pollution and that 
the defendant’s violation of its per- 
mit reduced the value of their 
homes.*! The Supreme Court ruled 
this way despite the fact that one of 
the affiants conceded that she had 
only been to the river twice, once in 
1980 and once after filing the suit. 
Another affiant testified that he had 
not been to the river since he was 
young and that pollution was not the 
reason he stopped visiting the 
river.” 

In light of the Court’s opinion in 
Laidlaw, it is now no stretch to say 
that the standing requirement for a 
citizen to bring a suit means little 
more than he or she must be con- 
cerned about the environmental 
impact of the defendant’s actions.” 
Lower courts following this prece- 
dent have rejected any requirement 
that the plaintiff have regular or 
continuous contact with the area 
allegedly impacted by the 
defendant’s conduct. In the most 
extreme view, these cases could be 
interpreted to allow people who only 
visit Florida on occasion and enjoy 
walking on pristine shoreline to 
bring suit against a shipping line or 
a real estate developer because they 
think, without proof, that the 
defendant’s activity might harm a 
manatee that might be close by. 

Such a challenge need not have 
any direct connection to the envi- 
ronment or environmental values. 
Although a citizen suit must allege 
a violation of the substantive law, 
a challenge under NEPA can be 
based on considerations as simple 
as the Corps’ failure to properly fol- 
low its own permitting procedures, 
adequately analyze alternative ac- 
tions, or adequately consider the 
indirect impacts of a proposal.® Al- 
though such errors can usually be 
remedied with time, it is true, as 
Justice Scalia observed, that “the 
availability of... penalties vastly 
disproportionate to the individual 
injury gives citizen plaintiffs mas- 
sive bargaining power which is of- 
ten used to achieve settlements re- 
quiring the defendant to support 


environmental projects of the 
plaintiffs choosing.”** Suffice it to 
say, a business venture whose 
profitability depends on the time 
value of money may be ruined by 
a small delay, never mind the po- 
tentially lengthy delay involved 
with negotiations aimed at divert- 
ing the defendant’s resources to a 
plaintiff. 


Financial Success 

It is undeniable that environmen- 
tal values are now firmly entrenched 
in American society.*’ No one seri- 
ously questions the government’s 
ability to issue regulations to ben- 
efit the environment, and most 
people believe that any environmen- 
tal standard improves the quality of 
their lives. In this context, the com- 
ing growth in Florida’s population 
and the newcomers desire to live on 
or near a pristine coastline will have 
to mesh with the developers’ desire 
to build near waterways that are not 
only being used by more and bigger 
ships to carry an increasing load of 
cargo into the state’s ports but also 
are being protected to ensure the 
continued survival of endangered 
species and to preserve the natural 
beauty of the state’s maritime eco- 
system. The pressure to manage all 
of this activity on Florida’s coast- 
lines and conduct business on the 
water in a way that not only com- 
plies with environmental law but 
satisfies the public’s environmental 
expectations will be extraordinary. 

The wise business person in the 
future will recognize that, unlike in 
the past, the greatest pressure to 
comply with environmental stan- 
dards will not come from environ- 
mental regulators. Instead, it will 
come from members of the public 
able to posit that their interests in 
the resources of the affected area 
could somehow be harmed. To avoid 
that pressure, those seeking to use 
or develop the resources of Florida’s 
coastal zone cannot stop at mere 
compliance with substantive envi- 
ronmental law. They must antici- 
pate the coming changes and work 
to negate the need for additional 
laws.** Accomplishing this will re- 
quire a sophisticated understanding 
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of the law and an ability to explain 
how an activity enhances the 
public’s ability to enjoy the mari- 
time and coastal environment. Do- 
ing this alone will not guarantee 
success; however, failing to align 
business purposes with public ex- 
pectations could subject even the 
most worthwhile venture to a costly 
challenge based upon environmen- 
tal grounds. 


Conclusion 

The power given to the public in 
environmental law is enormous. As 
more environmental standards af- 
fecting the maritime environment 
are enacted into state and local law, 
that power will grow. Recognizing 
this power is the first step required 
of those who do business in the 
coastal zone. Next, businesses must 
appreciate that their success may 
depend on the public choosing not 
to exercise its power. Those who 
might be inclined to bring a citizen 
suit must believe that activities 
undertaken in Florida’s coastal zone 
enhance the environmental values 
that now define American society.*° 
The most successful businesses will 
be those best able to navigate within 
this new paradigm. UO 
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Appellate Practice and Advocacy 


Five Easy Pieces: 


Advice for Getting Your Case to the 


he appellate process is, in 
theory, a model of simplic- 
ity: a maximum of three 
briefs and maybe an oral 
argument. Even an appeal suffer- 
ing from “acute motion sickness”’ is 
less procedurally complex than the 
average trial. 

But the devil, as they say, is in 
the details. Several of the more dia- 
bolical details of the appellate pro- 
cess concern the interplay between 
the trial and appellate courts be- 
fore, during, and after the actual 
appeal. 

In other words, the transition of 
a case to and from the appellate 
court can quickly become a series 
of stumbling blocks. To avoid these 
obstacles, trial lawyers—even those 
who send their appeals to other at- 
torneys down the hall or up the 
street—should keep in mind the fol- 
lowing pieces of advice. 


All Types of Appellate 
Review Not Created Equal 

Successfully getting a case to the 
appellate court begins by knowing 
how the case will proceed once it 
gets there. Virtually every decision 
a Florida trial court makes in a typi- 
cal civil case is reviewable in at 
least one of these ways: 

1) A “final-order”appeal taken at 
the end of the case;? 

2) An “interlocutory” appeal 
taken immediately after the entry 
of certain nonfinal orders;? 

3) Review by certiorari (or some 
other extraordinary writ).* 

Which decisions are reviewable 
by which methods is beyond the 
scope of this article. For present 
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Appellate Court (and Back Again) Intact 


by Charles Tyler Cone 


Successfully getting 
a case to the 
appellate court 
begins by knowing 
how the case will 
proceed once it 
gets there. 


purposes, the key is knowing that 
several aspects of the appellate pro- 
cess will vary according to the type 
of review. 


Know When and How to 
Start the Appellate Process 

Potential stumbling blocks come 
up at the beginning of the appellate 
process. In fact, if the appellate 
court’s jurisdiction is not properly 
invoked, the appellate process can 
be over before it begins.® 

The proper method of invoking an 
appellate court’s jurisdiction de- 
pends on the type of review. Final- 
order appeals are commenced “by 
filing 2 copies of a notice, accompa- 
nied by filing fees prescribed by law, 
with the clerk of the lower tribunal 
within 30 days of rendition of the 
order to be reviewed.” Interlocutory 
appeals are commenced in exactly 
the same way.’ Review by extraor- 


dinary writ, by contrast, is com- 
menced “by filing a petition, accom- 
panied by a filing fee if prescribed 
by law, with the clerk of the court 
deemed to have jurisdiction.”* The 
most common type of petition, a pe- 
tition seeking a writ of certiorari, 
must be filed “within 30 days of ren- 
dition of the order to be reviewed.”° 

Right from the beginning, the 
type of review matters. (I told you 
it would be important!) More spe- 
cifically, at this stage the type of re- 
view determines: 

1) Which court. Notices of appeal 
(of both final and nonfinal orders) 
are filed with the trial court. Peti- 
tions are filed directly with the ap- 
pellate court. 

An error in this regard is not fa- 
tal; the notice or petition is deemed 
filed when first received and then 
transferred to the correct court.!° 
The error is nevertheless to be 
avoided, as it can create confusion 
and delay the appellate process. 

2) Notice or petition. Commence- 
ment of a final order or interlocu- 
tory appeal requires a notice of ap- 
peal. Commencement of an 
extraordinary writ proceeding, on 
the other hand, requires a petition. 

Do not underestimate the differ- 
ence between the two. A notice of 
appeal is a one-paragraph docu- 
ment the content of which is largely 
a matter of form." A petition is the 
functional equivalent of an initial 
brief.” 

Confusing the two may not be fa- 
tal to the actual appeal.'* However, 
anyone who sits down to draft a pe- 
tition the day before it is due will 
quickly discover that the error may 
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well be fatal to his sanity or — if he 
delegates this task to an appellate 
attorney with access to a blunt in- 
strument — his personal safety. 

3) For Whom the Motion Tolls. The 
30-day time limit for filing both no- 
tices of appeal and petitions for 
writs of certiorari begins to run upon 
“rendition” of the order to be re- 
viewed. Rendition usually occurs 
“when a signed, written order is filed 
with the clerk of the lower tribu- 
nal.” 

Filing a motion for rehearing from 
the order (or a motion for new trial 
from a jury verdict) can effectively 
suspend rendition of the order.’* But 
— and this is an important “but” — 
only if the motion is authorized by 
the Florida Rules of Civil Proce- 
dure. 

Fla. R. Civ. P. 1.530 authorizes 
motions for new trial. Rule 1.530 
also authorizes motions for rehear- 
ing, but only motions for rehearing 
directed to “orders and judgments 
which are final in nature.”"’ Motions 
for rehearing directed to nonfinal 
orders are not authorized by Rule 
1.530 or any other rule.'® 

In other words, a motion for re- 
hearing will toll the time for appeal- 
ing a final order, but will not toll the 
time for seeking review (whether by 
appeal or certiorari) of an interlocu- 
tory order.'® Immediate review of a 
nonfinal order must therefore be 
sought within 30 days after the 
signed, written order is filed with 
the clerk. 

Making a mistake about the toll- 
ing effect of a motion for rehearing 
can delay review of an otherwise 
immediately appealable order,”° and 
can be outright fatal to review by 
certiorari. So, never be afraid to ask 
for whom the motion tolls. It may 
not toll for thee. 


Recognize What Trial Court 
Can Do Pending Review 
Correctly invoking appellate juris- 
diction begins the appellate court’s 
involvement in the case. It does not 
necessarily, however, end the trial 
court’s role. There may still be 
things you want the trial court to 
do, and other things you definitely 
do not want it to do. What a trial 


court can and can’t do pending re- 
view depends once again on the type 
of review. 

Taking an appeal from the final 
order in a case almost completely 
terminates the trial court’s jurisdic- 
tion pending the appeal. The trial 
court retains jurisdiction only to 
enforce its judgment,”' and to adju- 
dicate collateral matters such as 
attorneys' fees and costs.” Asking 
the trial court to consider any other 
issues pending review means first 
asking the appellate court to relin- 
quish its jurisdiction over the case 
to allow the trial court to do so.” 

A nonfinal appeal, on the other 
hand, leaves a trial court’s jurisdic- 
tion virtually intact. The trial court 
may not interfere with the appellate 
court’s jurisdiction by taking action 
that would affect the subject mat- 
ter of the appeal,” and it may not 
enter a final order disposing of the 
case pending the appeal.”° Other- 
wise, the trial court “may proceed 
with all matters, including trial or 
final hearing.””® 

A trial court’s jurisdiction pend- 
ing review by certiorari may be even 
broader. At common law, filing a pe- 
tition for certiorari did not affect the 
trial court’s jurisdiction at all; only 
issuance of the actual writ stayed 
proceedings.*’ Under the current 
system (in which the writ does not 
issue unless and until the order un- 
der review is quashed), at least one 
court has held that a trial court may 
even enter final judgment while a 
petition for a writ of certiorari is 
pending.” 

Of course, you can always request 
a stay pending review.” In some cir- 
cumstances, the stay may even be 
automatic.” But, absent such a stay, 
don’t assume that your appeal or 
petition will stop the trial court pro- 
ceedings. In most cases, the case will 
proceed simultaneously (although 
perhaps on different issues) in both 
courts. 


Understand Concept 
of “Record on Appeal” 

By this point, your case should be 
proceeding smoothly, albeit in two 
different courts. But before you hand 
the file off to an appellate attorney 


or sit down to draft your initial brief, 
take a minute to think about the 
record on appeal. 

Everything an appellate court can 
know about a case must come from 
the record on appeal. An appellate 
court simply cannot and will not con- 
sider matters outside the record.*! 

In theory, the record on appeal is 
a record of everything that hap- 
pened in the trial court. So, as long 
as you have adequately developed 
the record in the trial court, you 
should have no problems with the 
record on appeal. 

In theory. 

In reality, the record on appeal 
requires a little more attention. 
First, you need to know who will be 
in charge of preparing the record. In 
final order appeals, the clerk of the 
trial court prepares an actual record 
and transmits it to the appellate 
court.* In interlocutory appeals and 
extraordinary writ proceedings, an 
official record is not usually pre- 
pared.** Instead, the parties must 
prepare and transmit appendices 
containing the portions of the record 
relevant to the issues before the ap- 
pellate court.** 

Second, you need to pay attention 
to what goes in the record on appeal, 
especially if you’re not the one pre- 
paring it. Unless otherwise directed 
by the parties, the clerk will include 
“the original documents, exhibits, 
and transcript(s) of proceedings, if 
any, filed in the lower tribunal.”* So, 
if hearings or trial proceedings are 
relevant to the issues in your appeal, 
you need to make sure those pro- 
ceedings are transcribed and filed 
with the trial court. 

By the same token, the clerk will 
usually exclude “summonses, 
praecipes, subpoenas, returns, no- 
tices of hearing or of taking deposi- 
tion, depositions, other discovery, 
and physical evidence.”” If any such 
items are relevant in your appeal, 
you need to direct the clerk to in- 
clude them.* 

In short, you need to remember 
that the record you developed in 
the trial court is not automatically 
transformed into the “record on ap- 
peal.” There are ways of making 
this happen;** it just requires a 
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little effort. 


Don’t Forget about 
Appellate Fees and Costs 

There’s no such thing as a free 
ride, and the appellate process is no 
exception. Fortunately, there are 
ways of making the process at least 
a little bit cheaper for your client. 

As in the trial court, certain costs 
are taxable.*° And if there’s a statu- 
tory or contractual basis for attor- 
neys' fees, it probably covers attor- 
neys' fees incurred on appeal.*' 

There are, however, a couple of 
tricks to recovering appellate attor- 
neys' fees and costs. Recovering ap- 
pellate attorneys’ fees requires a 
separate motion filed with the ap- 
pellate court.* Failure to file a mo- 
tion in accordance with Rule 
9.400(b) is grounds for denial of ap- 
pellate attorneys’ fees.** Without an 
order from the appellate court grant- 
ing the motion, a trial court has no 
authority to award appellate attor- 
neys' fees.** 

So if you’re handling your own 
appeal, remember to file the motion. 
If another attorney is handling the 
appeal, remember to tell that attor- 
ney that there’s a basis for fees. 

Taxable appellate costs do not re- 
quire a motion in the appellate 
court; they are usually automati- 
cally (and implicitly) awarded to the 
prevailing party on appeal.* How- 
ever, they are actually taxed by the 
trial court. 

Thus, a motion to tax appellate 
costs must be filed with the trial 
court within 30 days after the ap- 
pellate court issues its mandate.* 
Once that 30 days expires, the trial 
court loses jurisdiction to award 
appellate costs.** Until that hap- 
pens, the appellate process isn’t 
truly complete. 


Conclusion 

So that’s it: five easy pieces of ad- 
vice for getting your case to the ap- 
pellate court and back again intact. 
Some of them are easier than oth- 
ers. At least they were all free. 

Advice on actually winning the 
appeal? Now that'll cost you....U 
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Labor and Employment Law 


Valuing Economic Damages in Employment 
Litigation from a Plaintiff's Perspective 


art I of this article [May] 

showed the valuation is- 

sues that drive the analy- 

sis of economic damages. It 
showed why the Title VII valuation 
is unique. The uniqueness of the 
Title VII valuation requires that a 
special valuation report format be 
adopted to deal with the testimony 
problems of a Title VII loss. Part I 
also contains a discussion of the role 
that employee benefit plans play in 
the workplace and how some com- 
panies concerned about Title VII li- 
abilities have utilized these benefit 
programs to avoid discrimination 
controversies. 

Part II of this article shows the 
core valuation issues that must be 
addressed and the decisions that 
must be made before a Title VII 
valuation is undertaken. It identi- 
fies the components of loss and how 
to value them. 


Valuation Parameters 

© Components of Loss 

The components of economic loss 
include some of the obvious things, 
such as income and benefits. Ben- 
efits include retirement and welfare 
benefits. Welfare benefits include 
employer-provided health benefits, 
vacation pay, and Voluntary Em- 
ployee Benefit Association pro- 
grams (VEBAs). They do not in- 
clude long- and_ short-term 
disability benefits unless a prob- 
ability of disability has been used 
to discount front pay. Otherwise, 
the valuation result would count 
these wages twice. If the loss of com- 
pany-provided subsidized health 
insurance benefits appear to be less 


Part Il 


by Jerry Reiss and Stuart Rosenfeldt 


There are core 
valuation issues that 
must be addressed 
and decisions that 
must be made 
before a Title VII 
valuation is 
undertaken. 


than the actual out-of-pocket ex- 
penses for the formerly fully covered 
health care services, the valuator 
may choose to use the out-of-pocket 
expense method instead. Under this 
method, this component of front pay 
is determined by projecting out fu- 
ture health care claims based upon 
available information. This method 
would be inappropriate unless the 
plaintiff is suffering from an ongo- 
ing illness that can be expected to 
run long-term. 
¢ Identifying Seniority-Based 
Benefits 
The seniority-based benefits 
component was defined in Part I of 
this article as the component of loss 
that was earned in the future but 
that becomes unrecoverable with 
comparable employment and iden- 
tical benefits. Typically, certain em- 


ployee benefits fall into this cat- 
egory. Care must be used in valua- 
tions of employer-provided benefit 
losses because they often can ac- 
count for the largest portion of lost 
income (both future and past). The 
plaintiff may find new work, but at 
a significant loss of benefits that he 
or she previously enjoyed. 

A very substantial and often over- 
looked element of lost income is va- 
cation pay. The amount to which 
the plaintiff may be entitled is of- 
ten determined based upon years of 
service with that employer. For ex- 
ample, the plaintiff may have been 
eligible for four weeks’ vacation per 
year based upon 20 years of on-the- 
job experience that had accrued at 
the date of termination, yet only 
entitled to receive one week as a 
new employee with the new job 
(with an identical vacation sched- 
ule). Since it can take 20 years of 
additional service before 
requalifying for four weeks’ vaca- 
tion, this form of compensation has 
been lost forever. For example, con- 
sider someone age 40 who termi- 
nated employment and who was 
previously eligible for four weeks’ 
vacation based upon the following 
schedule: one week vacation pro- 
vided for the first 10 years of ser- 
vice; two weeks’ vacation time pro- 
vided for service between 10 and 15 
years; three weeks’ vacation time 
provided for service between 15 and 
20 years; and four weeks’ vacation 
time provided after 20 years of ser- 
vice. The 40-year-old with 20 years 
of service lost 45 weeks of vacation 
time when the job terminated. As 
much of this vacation time would 
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have been taken at much higher 
salaries, the lost vacation time can 
equal or exceed back pay. 

Traditional retirement benefits 
under defined benefit plans can 
have an even greater impact than 
vacation time, because the benefits 
paid at retirement are based upon 
salaries that are earned near retire- 
ment. A person earning $20,000 per 
year with 20 years of service may 
have accrued a benefit at age 40 
worth $40,000. But as salaries (ad- 
justed for inflation and seniority 
promotions) can easily triple by re- 
tirement age, the loss that the em- 
ployee sustains by the termination 
can be $80,000, attributable only to 
the benefits that have already been 
accrued: (3 x $40,000) - $40,000. 

A $30,000 back pay loss for the 
loss of wage for 18 months can be 
dwarfed by the $110,000 damages 
the employee sustained for the loss 
of seniority benefits.’ The value of 
the immediate loss can therefore be 
significantly less than the value of 
this future damage, because senior- 
ity-based benefit plans do not accrue 
uniformly. Instead, these benefits 
provide the lion’s share of value dur- 
ing the last 10 years preceding the 
normal retirement age (under the 
plan).? It is important that these 
damages be distinguished from fu- 
ture losses which are often thought 
of as speculative. As the benefits are 
lost even if the employee finds com- 
parable work with identical ben- 
efits, these damages are properly 
categorized as past losses with a 
footnote. 

The reader should be cautioned 
that there are other forms of em- 
ployee benefits that base the 
amount of benefits provided on the 
amount of employer service that was 
attained. Sick days can fall into this 
category. Normally, inclusion of sick 
days results in counting the same 
lost income twice. But when the 
employer policy pays extra compen- 
sation for unused sick days, these 
days can be included in the loss. 
When the amount provided is se- 
niority-based, the loss should be cat- 
egorized as back pay damages un- 
der seniority-based benefits. Certain 
reimbursement plans can be tied to 


accrued service. These can include 
tuition and medical reimbursement 
plans. There will be more uncer- 
tainty with the latter plans than 
with the previously described se- 
niority-based benefits because, 
whether a loss has been sustained 
by the Title VII termination is de- 
pendent upon whether the plaintiff 
qualifies for the reimbursement in 
the first place. As a future contin- 
gency is involved, the reader would 
be well advised to treat these losses 
as front pay damages. 

¢ Other Components of Loss 

Other things can figure into eco- 
nomic damages. Perhaps the job 
that was terminated was 10 min- 
utes from where the plaintiff resided 
and the replacement job involves 
two hours of time commuting to the 
new job. The extra expense and the 
extra time both translate into future 
lost income and each should be tabu- 
lated as separate damages. If as a 
result of the job termination and the 
ensuing lost income the plaintiff was 
forced to refinance a residence, the 
present value of the difference in 
future mortgage payments, deter- 
mined at the original finance rate, 
can be an element of damages.* The 
amount of this loss should be shown 
as a back pay damages with a foot- 
note.* Any points that were paid to 
the bank to refinance the house also 
figures into back pay damages. 

Back pay damages also includes 
out-of-pocket expenses that were the 
direct result of the job termination. 
These can include legal fees and vis- 
its to a psychologist or psychiatrist.° 
They include medical expenses, but 
only to the extent that such ex- 
penses would have been paid by 
employer-subsidized health care 
benefits, and then only to the extent 
that the value of the employer-pro- 
vided portion was not already added 
to the loss (past or future). 

© Offsets to the Past Loss 

Offsets against losses include in- 
come from all odd jobs.* Unemploy- 
ment compensation benefits are not 
an offset.’ It also includes any Med- 
icaid (or Medicare) benefits and pay- 
ments, but only as an offset to a por- 
tion of the claimed loss of 
employer-provided subsidized 
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health benefits. Valuing lost income 
poses many problems (discussed in 
the valuation section below). It may 
be appropriate to treat certain as- 
pects of front pay as an offset to loss 
(rather than a discounted future 
loss) depending upon the number of 
years of service during which the 
plaintiff worked for the defendant. 
As previously addressed, one of the 
issues that makes the Title VII loss 
unique to other injuries is that it is 
human nature to avoid people in- 
volved in unpopular controversy. 


The Valuation Process 

¢ Valuing Lost Income 

There are three basic ways for the 
employee to approach finding new 
work. The first way is to change his 
or her career so that prior experi- 
ence becomes less of an issue and 
then the employee enters at an en- 
try level in the newly chosen profes- 
sion. This would certainly have a 
permanent impact on lost wages. 
The second and third methods pose 
a “catch-22” dilemma: Either the 
employee discloses the details with 
his or her prior employer, knowing 
full well that it may be seemingly 
impossible to find work with such 
candor, or lies on the job application 
and runs considerable risk that it 
will be later discovered and serve as 
the reason for a later discharge. 
While both adverse employer reac- 
tions are also protected under Title 
VII, realistically speaking, it can be 
impossible proving why someone 
was not hired under the second 
method. Lacking seniority on the 
new job, it can also be impossible 
proving the extent to which the fir- 
ing was retaliatory. There is also a 
well-established belief that senior- 
ity plays a major role in determin- 
ing who is fired and who is kept in 
periods of economic slowdown. For 
all of these reasons, full recovery 
may not have occurred upon finding 
new work comparable to that lost. A 
theoretically extensive probationary 
period exists once employment is 
found. Therefore, even after compa- 
rable work is found, the value of the 
future wages may be discounted to 
reflect the probability that the em- 
ployee does not survive the theoreti- 


cal probationary period with the 
new employer. How much discount 
should accorded the future income 
depends upon the extent of skills 
that the plaintiff offers the job mar- 
ket and how much those skills are 
in demand. 

It is probably a good idea to de- 
fine an appropriate probationary 
period based upon the level of skills 
that the plaintiff possesses and the 
number of years of service that that 
person accrued with the defendant. 
It may also be a good idea to value 
the discounted loss based upon this 
contingency (instead of calculating 
it implicitly as an offset to the fu- 
ture income of the replacement job, 
as discussed in the previous para- 
graph). The court might be inclined 
to ignore the discount once work is 
obtained. Yet when calculated as an 
individual contingency, and termed 
as a loss to one’s professional repu- 
tation, the court might be more in- 
clined to accept it (or a portion of it) 
as a loss.® After all, isn’t that the 
precise damage that the plaintiff 
suffers when the plaintiff will have 
difficulty securing (or maintaining) 
new work as a result of the Title VII 
termination? By categorizing the 
loss in this fashion, some of the con- 
cern that there is speculation is re- 
moved. 

¢ Valuing Lost Future Benefits 
with Proper Actuarial Assumptions 

After tabulating the total loss of 
future benefits, the seniority-based 
portion of the future benefits must 
be deducted from the full loss be- 
cause it will be shown as back pay 
damages with a footnote. Future 
nonseniority-based benefits can be 
very substantial because employees 
who find comparable paying work 
often do so at the expense of future 
benefits (which they enjoyed at the 
terminated job). Employers are gen- 
erally sensitive to the cost of ben- 
efits for new employees over age 50.° 
These costs are much higher on the 
traditional pension and health ben- 
efits.!° These benefits should be 
tabulated and the loss should be 
carefully explained because there is 
less speculation involved in the 
calculation of this future loss. 

Most economic experts choose to 


value losses with assumptions un- 
der what is popularly termed the 
Alaskan Method. Under this 
method, the rate of discount is the 
same rate used to project increases 
in wages. The net effect, the two can- 
cel each other and the calculation is 
made simple and easy to explain to 
the jury. Lost earnings are deter- 
mined on the basis of the number of 
future years and nothing else. While 
the method has obvious appeal be- 
cause of its simplicity, the fact of the 
matter is that the plaintiff suffers a 
great disservice when this method 
is applied to the Title VII loss. This 
is true because the method can eas- 
ily be shown to overstate the future 
damages, which already faces the 
historical charges that its calcula- 
tion is mere speculation. Accord- 
ingly, use of the Alaskan method 
strengthens defense counsel attacks 
on the extent of loss. Yet part of the 
future loss consists of components 
which are much less susceptible to 
error and these portions will be 
greatly undervalued (or obscured) by 
the Alaskan Method. They include 
lost subsidies on health care ben- 
efits and the previously explained 
seniority-based benefits. 

Health care costs are rising much 
faster than inflation and much 
faster than any appropriate dis- 


count that might apply for the loss 
of earnings on investments." As pre- 
viously discussed, there is far more 
certainty associated with these 
kinds of losses because these ben- 
efits are very expensive for persons 
over age 50, making it much more 
difficult for such employees to secure 
comparable work with companies 
paying these benefits. It is also true 
of companies with traditional retire- 
ment plans. But more importantly, 
the seniority-based benefit’s portion 
of the traditional retirement ben- 
efits can triple in value, as was pre- 
viously shown. While the Alaskan 
method likely overstates the value 
of the future benefit accruals, it does 
so at the expense of obscuring the 
seniority-based benefits because of 
the method’s inability to distinguish 
the seniority-based portion of the 
benefits, which is a near certain loss, 
from other future benefit losses. 
These losses are subject to great er- 
ror and charges of speculation. In 
order to show this, a comparison of 
valuation results will be made of 
both methods under the following 
example: 

The plaintiff averaged 4.667 per- 
cent in salary increases over 16 
years of employment. He worked for 
a company that provided him a de- 
fined monthly pension equal to two 


Don’t you find it particularly frustrating that the only 
reading material they'll give us are books about feng shui? 
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percent of average salary (defined in 
the plan as averaged over a five-year 
consecutive period). At the time that 
he was terminated from his job, that 
average salary was $4,167/month 
($50,000/year). He attained aged 41 
when he was fired from the job. Nor- 
mal retirement (without reduction 
in benefit) is defined by his plan as 
age 65. He had 24 future years of 
service left. 

The benefit is first valued explic- 
itly in order to separate out the se- 
niority-based portion. Salaries are 
projected out using the historical 
4.667 percent annual rate of in- 
crease. An annual discount rate of 
six percent will be used to reflect the 
time value of money. Under explicit 
assumptions, the average salary of 
$50,000 triples by age 65. He ac- 
crued $1,667/month of benefit when 
he was fired: .02 X 16 X $4,167. Yet, 
the $1,667/month accrual would 
have increased to $4,000 per month 
at age 65 if he had not been fired: 
.02 X 16 X $12,500. The total future 
retirement benefit would have been 
$10,000 per month had he not been 


fired. This means that $6,000 per 
month would have been added after 
the date of firing: $10,000 - $4,000. 
The trial occurs 18 months after he 


was fired. The standard back pay 
portion of loss is $125/month: .02 X 
1.5 X $4,167. Yet seniority-based 
benefits add $2,333/month to the 
back pay portion of loss: $4,000 - 
$1,667. The total back pay loss un- 
der explicit assumptions is $2,458/ 
mo.: $125/mo. + $2,333/mo. The to- 
tal front pay loss is $5,875/mo.: 
$6,000 - $125/mo. 

Back pay and front pay damages 
attributable to these lost benefits 
utilize standard mortality pension 
tables. Using the six percent rate of 
discount produces the following 
valuation results: 

Back Pay $76,190 
Front Pay $182,106 
Total Pay $258,296 

Under the Alaskan Method, the 
back pay portion is restricted to 
$125/month, and the front pay por- 
tion is restricted to $2,208. But, as 
the smaller values apply no dis- 
count, the total result is higher as 
shown below: 


Back Pay $14,375 
Front Pay $253,920 
Total Pay $268,285 

The Alaskan Method produced an 
improved loss in total pay of about 
$10,000, at the expense of an ap- 
proximate $62,000 lower value in 
near-certain loss. This can have a 
serious impact on what the plain- 
tiff receives as an award. Accord- 
ingly, the Alaskan Method works 
against the plaintiffs interests be- 
cause a loss from future service ac- 
cruals is much less certain than a 
loss of future seniority-based ben- 
efits, and the total future loss can 
easily obscure this relationship 
when the method is applied. 


Conclusion 

Accurately predicting front pay 
loss requires that there be a body of 
data from which to develop a reli- 
able set of assumptions. Such data 
does not exist for Title VII work and 
it is unlikely that it will ever exist. 
Even when there is a body of data 
for certain calculations of front loss, 
ability to accurately predict this loss 
is reserved for the large group of vic- 
tims, where any one calculation can 
be off the predicted amount by a 
huge percentage. Yet as a group cal- 
culation, valid assumptions produce 
as many calculated values which are 
under the emerging experience as 
those which exceed it. As a result, 
the calculations are very accurate 
for the group as a whole even though 
they can be very inaccurate as to one 
individual. 

Other courts appear to have less 
trouble with this concept than the 
Title VII court. It appears likely that 
case law has created this problem 
when it permitted the courts to di- 
vide responsibility of back and front 
pay between the court and the jury. 
An inaccurate forecast of front pay 
may result in an (effective) award 
of special damages, which is a jury 
function, and which is controlled by 
statute. But given that the needed 
body of data does not exist to fore- 
cast front pay, because of the diffi- 
culty of tracing the history of indi- 
viduals suffering discrimination, it 
is incumbent on the valuator to as- 
sist the court to differentiate the 
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more speculative components of 
front pay from those that have little 
or no speculation associated with 
them.” 

It has been shown that the loss of 
seniority-based benefits is near-cer- 
tain with a Title VII unlawful ter- 
mination. The only exception to that 
certainty is when the court orders 
reinstatement of the employee’s job 
position with the defendant. The 
only other potential issue as to cer- 
tainty of such loss is the question of 
whether an employee would have 
voluntarily left his or her employ- 
ment even if unlawful discrimina- 
tion had not occurred. When the 
amount of seniority-based benefits 
are considerable, these benefits 
work as a “golden handcuff” and, 
accordingly, a very small percentage 
of employees will terminate their 
employment when they stand to lose 
them. Therefore, the calculation of 
seniority-based benefits has virtu- 
ally no speculation associated with 
it. For this reason, loss of these ben- 
efits retain far more characteristics 
of back pay than front pay. The se- 
niority-based benefits portion of the 
employee benefits should be shown 
separately and its value calculated 
and shown in the report under the 
heading, “Seniority-based Benefits.” 

It will be very difficult for many 
employees to replace income and 
welfare benefits with like income 
and welfare benefits when the ter- 
minated job subsidized costly wel- 
fare benefits for someone advanced 
in age. While not a near-certain loss, 
like the seniority-based benefits, 
these are nonetheless similar to se- 
niority-based benefits to the extent 
that the older employees were hired 
when they were much younger and 
when the cost for providing these 
benefits was a fraction of what it 
costs today. Accordingly, there is a 
much greater likelihood that these 
benefits will be permanently lost 
than the outgoing future pay will 
not be replaced by a new job. For this 
reason, front pay associated with the 
loss of these benefits needs to be 
identified and calculated separately 
and shown in the report as a sepa- 
rate component with a footnote ex- 
plaining why the calculation is less 


subject to speculation than front W- 
2 pay. 

The major issue connected with 
the loss of future pay is the 
plaintiffs ability to find new work 
after a Title VII controversial firing. 
To relieve court concerns of the 
speculation issue that appear to 
burden them, it would be a good idea 
to define a credible formula for de- 
termining loss to one’s reputation 
and separate out that portion of the 
predicted future loss to account for 
this contingency. This is not an im- 
possible task. For example, reliable 
data exists that shows the amount 
of time that can be expected to re- 
place certain jobs (absent unlawful 
discrimination). It may be typical for 
a person making over $100,000 per 
year to spend one year looking for 
new work. Adopt a conservative 
multiple to account for Title VII dis- 
crimination problems which may be 
based upon the length of service that 
the plaintiff provided the employer. 
By doing this, a major portion of the 
speculation issue can be reduced 
and digested for the court’s consid- 
eration. 

Additional damages can then be 
the result of suffering psychological 
harm and possibly medical prob- 
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lems. By separating future loss into 
as many categories as possible, the 
court is provided a menu from which 
to select damages, and if it finds 
something too speculative, the less 
speculative portion of the category 
need not suffer the same fate. O 


1 The $110,000 loss was obtained by 
the preceding examples of seniority- 
based vacation time permanently lost 
and seniority-based traditional defined 
benefit accruals lost, both determined by 
what had been accrued on the date of 
termination. 

2 THE WALL STREET JOURNAL staff, LirE- 
TIME GUIDE To Money (2d ed. 1997) 188- 
190. 

3 A probability of recovery must accom- 
pany the interest discount. Defense at- 
torneys tend to exaggerate its impor- 
tance because, a future recovery means 
that the plaintiffis able to refinance the 
house a third time at the original rate of 
mortgage, and the cost of future points 
may offset much of what will be saved. 
Furthermore, as this could occur five or 
ten years in the future, the extra inter- 
est that is paid as a result of the second 
mortgage has already been paid at that 
point. 

‘ This particular loss qualifies as a 
past loss even though the extent of it is 
determined by whether the property can 
be refinanced a second time in the fu- 
ture. This conclusion follows from the 
fact that the heaviest impact is felt in 
the early years, and ability to refinance 
the house in five or 10 years has a mini- 
mal impact on the amount of lessened 
damage suffered by the first refinanc- 
ing. 
5 Polaroid v. ELI. du Pot, 532 U.S. 843 
(2001). 

® But only to the extent that the total 
amount of hours worked in a day does 
not exceed the number of hours worked 
in the job that was terminated. 

7 Raisins v. Michigan Dept. of Health, 
714 F.2d 614 (6th Cir. 1983; Iamau v. 
Champion Carriers, Inc., 470 F.2d 744 
(10th Cir. 1972). 

8 Williams v. Pharmacia, 137 F.3d 944 
(7th Cir. 1998). 

® Ultimate claim costs increase by 
more than 50 percent from age 40 to age 
50, and by more than 100 percent by age 
55. See BartLeson, E.L., HEALTH INsuR- 
ANCE PROVIDED THROUGH INDIVIDUAL POLI- 
cles (2d ed., 1968) 199. The cost to pro- 
vide a unit of pension benefit increased 
by almost 400 percent when the compari- 
son was made between ages 40 and 50, 
and it increased by 800 percent by age 
55. See WINKLEVossS, H.E., PENSION Matu- 
EMATICS (1977) 114. 

Wid. 

1 Sohn, W.J., Torrie, W., and Yamato, 
D.H., Valuation of Retiree Medical 
Plans, Annual Enrolled Actuaries Meet- 
ing, Transcript (1991), Washington, 
D.C., pp. 251-278; also see Coburn, 


W.E., and Pal, M., Managing Health 
Care Costs, and Winterbauer, E.J., In- 
troduction To Welfare Plan Pricing, An- 
nual Enrolled Actuaries Meeting, Tran- 
script (1992), Washington, D.C., pp. 
251-278 and 1873. 

2 Speculation of front pay damages was 
cited as one of the reasons for denying 
front pay damages in Castle v. Sangamo 
Western, 650 F. Supp. 2d 252 (M.D. Fla. 
1986). The appellate court specifically 
criticized this thinking and reversed the 
result that followed. See Castle v. 
Sangamo Western, 837 F.2d 1550 (11th 
Cir. 1988). 
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Marriage, Minimum Distributions, and Mayhem: 
A Discussion of IRAs under 
Florida’s New Elective Share Statute 


n October 1, 2001, 
Florida’s new elective 
share statute, new F.S. 
§732.2035(7), became 
effective. To most, this would not 
seem to be an event of utmost sig- 
nificance, but to those of us dealing 
in the world of IRA administration 
every day, this means change. 
Historically, IRAs and qualified 
plans have not been subject to pro- 
bate administration in Florida. As 
such, they have not fallen under the 
jurisdiction of the personal repre- 
sentative other than for purposes of 
filing appropriate tax returns un- 
less the assets were left to the 
decedent’s estate. Since IRAs and 
qualified plans now fall under the 
second tier’ of the three-tier prior- 
ity system imposed by the elective 
share statute, this presents new 
potential problems. For purposes of 
this discussion, envision a scenario 
in which the decedent had signifi- 
cant IRA monies and no other prop- 
erty except homestead owned 
jointly with the surviving spouse, 
which does not enter into the elec- 
tive share calculation. 


Challenges in Estate 
Planning with IRAs 

Estate planning has become more 
difficult with changes in estate tax 
laws and the specter of the new elec- 
tive share. IRAs have always pre- 
sented special estate planning chal- 
lenges because of ownership 
restrictions and because an IRA 
cannot be given away intact during 
lifetime by the IRA owner. The IRS 
released new proposed Treasury 
regulations on January 12, 2001, 


by Kristen M. Lynch 


This article explores 

various issues 

arising from the 
interaction of 
Florida’s new 
elective share 
statute with 

the new proposed 
IRA rules. 


and new final IRA regulations on 
April 16, 2002? (IRA rules), simpli- 
fying administration during life- 
time and providing new postmor- 
tem planning opportunities. 
However, when one now combines 
the application of the elective share 
statute with the IRA rules, the re- 
sults can be somewhat unsettling. 


Goal of Planning with IRAs 
In general, the name of the game 
with IRAs is tax deferral. Monies 
are not taxable until they are dis- 
tributed to a beneficiary, at which 
time the distribution is taxed as or- 
dinary income at the beneficiary’s 
tax rate. The length of income tax 
deferral available depends on who 
is considered a “designated” benefi- 
ciary under the new proposed IRA 
rules which means an individual or 
a trust that is both valid under state 
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law and irrevocable by its own 
terms upon the owner’s death. Un- 
der these rules, the measuring life 
for postdeath distributions is based 
on the designated beneficiary (or 
beneficiaries if there are separate 
shares) left standing on September 
30 of the year after the year of 
death. In a best-case scenario, a 
nonspouse beneficiary could look 
forward to taking distributions from 
the IRA over his or her own life ex- 
pectancy. If the IRA is left to the 
decedent’s estate, no beneficiary 
has been named, or if there are 
multiple beneficiaries and one is 
not an individual, the IRA will be 
deemed to have no designated ben- 
eficiary. Subsequently, distribu- 
tions will be made based on the re- 
maining single nonrecalculated life 
expectancy of the decedent? if the 
decedent died after the required 
beginning date (RBD). If the IRA 
owner died prior to the RBD, dis- 
tribution will need to be made by 
December 31 of the year containing 
the fifth anniversary of the 
decedent’s date of death. This cer- 
tainly hampers the benefits of tax- 
deferred growth that might have 
otherwise been available. 

Spouses are the only beneficiaries 
who can inherit IRA or qualified 
plan assets and roll them into his 
or her name, or simply change the 
name on the account. Furthermore, 
when a spouse does roll over assets, 
all future distribution dates revolve 
around the surviving spouse’s date 
of birth, rather than that of the de- 
ceased owner. Considerable tax 
benefits could be gained by leaving 
IRA or qualified plan assets to a 
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spouse. Not only would these assets 
be subject to the unlimited marital 
deduction for estate tax purposes, 
but also there could be substantial 
deferral of income taxes, particu- 
larly if the surviving spouse is 
younger than the decedent. 


Administrative 
Issues in Real Practice 

No laws limit the right of a ben- 
eficiary to demand immediate dis- 
tribution of a decedent’s IRA. In the 
case of an IRA, if children are named 
and there is a valid beneficiary des- 
ignation and valid death certificate, 
there is currently nothing that 
would prevent an IRA trustee or 
custodian from promptly distribut- 
ing those assets to the nonspouse 
beneficiaries. All this could tran- 
spire well in advance of the surviv- 
ing spouse even filing for the elec- 
tion.* This presents many potential 
problems. First, what happens if the 
children take distribution of the IRA 
assets in one tax year and pay in- 
come taxes on them, and then the 
IRA is determined to be part of the 
property necessary for contribution 
to the elective share? At a minimum 
there would be amended tax returns 
required, or possibly an award net 
of taxes, although the IRS might not 
be happy with that result if the sur- 
viving spouse were in a significantly 
higher tax bracket than the chil- 
dren. Second, if the spouse is 
awarded part of the IRA after the 
IRA monies have been distributed 
to the children and physically out 
of an IRA account for more than 60 
days, the opportunity for rollover 
would seem to be lost. Finally, let’s 
assume that the decedent’s IRA 
trustee or any other trustee or cus- 
todian established beneficiary IRAs 
for each child. Florida has a credi- 
tor protection statute’ specifically 
exempting participants’ and benefi- 
ciaries’ interests in qualified plans 
and all types of IRAs from the claims 
of creditors. The only exception is if 
there is a valid QDRO in place.® 
Furthermore, the Internal Revenue 
Code recognizes two categories of 
people or entities: participants and 
beneficiaries. If the spouse is not the 
designated beneficiary of the IRA or 


plan, then how do we categorize the 
spouse? If these were probate assets, 
the spouse might be considered an 
heir at law. However, IRAs and 
qualified plans are nonprobate as- 
sets and most documents have very 
specific beneficiary designations 
providing for succession in the event 
that a beneficiary predeceases. If, 
indeed, the spouse is not considered 
to be a beneficiary, and only the de- 
cedent can be the participant, argu- 
ably the spouse could be considered 
a creditor. If they were not in the 
position of a creditor, then it would 
seem that the spouse could not re- 
quire the distribution of IRA assets 
to him or her unless they actually 
have a QDRO issued. The New York 
elective share statute specifically 
indicates that under the elective 
share the spouse is not to be consid- 
ered a creditor.’ The Florida statute 
is silent in this regard. 

When the Supreme Court of 
Florida granted an emergency peti- 
tion for amendments to the probate 
rules and elective share statutes, 
the following language was included 
in its decision: “5. Although the com- 
mittee expressed concern that 
§732.2145, Florida Statutes, is un- 
clear whether the order is to be con- 
sidered a judgment for purposes of 
statutory interest because it con- 
tains reference to both the order and 
to a judgment for the amount of the 
contribution, the committee pro- 
posal includes requirements for the 
order of contribution. The commit- 
tee felt that this discrepancy could 
be left to the courts and general law 
for clarification.”* This would seem 
to indicate that the decision of 
whether an elective share allocation 
would be considered a court order 
or a judgment, unenforceable 
against an IRA by virtue of current 
statutory law, will be left for the 
courts to decide. 


IRAs, the IRS, and 
the Surviving Spouse 
Spouses have traditionally gotten 
special treatment in regard to retire- 
ment accounts. There are several 
new potential complications that 
could arise relating to the manner 
in which a portion of the IRA might 


be awarded to a spouse. First, let’s 
examine the potential tax deferral 
issues. As a reminder, the identity 
of the beneficiary and whether it is 
a valid “designated” beneficiary de- 
termines what options are available 
for the deferral of income tax after 
the death of the IRA owner. 

For purposes of distribution plan- 
ning, if there are multiple “desig- 
nated” beneficiaries, they are re- 
quired to use the life expectancy of 
the oldest beneficiary. If there are 
multiple “designated” beneficiaries 
and one or more other beneficiaries 
that are not “designated,” then the 
beneficiaries are limited to using the 
remaining nonrecalculated life ex- 
pectancy of the deceased IRA owner 
if the owner dies after the RBD. If 
death is prior to the RBD, complete 
distribution must be made by De- 
cember 31 of the year containing the 
fifth anniversary of the IRA owner’s 
death. 

This begs the question that if the 
surviving spouse would inherit any 
portion of the IRA by way of the elec- 
tive share, are the other “desig- 
nated” beneficiaries going to be de- 
prived of the income tax deferral 
based on their life expectancies or 
the life expectancy of the oldest ben- 
eficiary?This might happen if the 
elective share issue is not deter- 
mined by September 30° of the year 
after the IRA owner’s death. This 
seems more probable under the fi- 
nal regulations since the IRS accel- 
erated the determination date from 
December 31 to September 30 of the 
year following death and the win- 
dow for filing for the elective share 
is the earlier of six months from re- 
ceipt of notice of administration or 
two years from the date of death of 
the decedent.'° Furthermore, new 
proposed regulations §1.401(a)(9)-4, 
A-1 specifically state that “the fact 
that an employee’s interest under 
the plan passes to a certain indi- 
vidual under applicable state law 
does not make that individual a des- 
ignated beneficiary unless the indi- 
vidual is designated as a beneficiary 
under the plan.” Also contained in 
the preamble of the new final regu- 
lations under “Explanation of Pro- 
visions” is the following: 
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The period between death and the ben- 
eficiary determination date is a period 
during which beneficiaries can be elimi- 
nated but not replaced with a beneficiary 
not designated under the plan as of the 
date of death. In order for an individual 
to be a designated beneficiary, any ben- 
eficiary must be designated under the 
plan or named by the employee as of the 
date of death. 


This would seem to imply that if 
the spouse is not a “designated” ben- 
eficiary, then the rights and privi- 
leges afforded a spouse as benefi- 
ciary may not be available to a 
surviving spouse that would take 
the IRA by operation of law. It would 
appear that in order for a spouse to 
be considered a designated benefi- 
ciary, someone would have to dis- 
claim in the spouse’s favor, rather 
than merely awarding the IRA to 
them as an operation of law. In the 
past, there have been numerous pri- 
vate letter rulings where spouses 
were allowed to roll over IRA assets 
when all beneficiaries of an estate 
or trust disclaimed, or when the IRA 
has been left to the estate and there 
is an elective share challenge." Pre- 
vious private letter rulings involv- 
ing elective share issues with IRAs 
are distinguishable because in all of 
those cases the IRAs were left to the 
estate of the IRA owner. In those 
situations where the trust or the 
estate was named as beneficiary, 
the IRS was able to justify the 
rollover based on the spouse being 
a member of a class that was named 
on the beneficiary designation. The 
IRS has also indicated that their 
current intent is not to afford the 
same deferral opportunities to es- 
tate beneficiaries as they would af- 
ford to direct beneficiaries or trust 
beneficiaries. This remains to be 
clarified. 

The second issue involves the 
written waiver of rights to qualified 
plan property made by the spouse 
prior to the death of the decedent. 
The elective share statute does not 
specify this to include ERISA waiv- 
ers (which are required prior to roll- 
ing most assets into an IRA from a 
qualified plan), but apparently the 
Augmented Share Committee in- 
tended for ERISA waivers to be in- 
cluded since they are specified in the 


committee notes.’* There are two 
basic types of ERISA waivers: quali- 
fied joint and survivor annuity waiv- 
ers (QJSA) and_= qualified 
preretirement survivor annuity 
waivers (QPSA). These waivers re- 
quire the signature of the 
nonemployee spouse in order to dis- 
tribute monies out of the plan in an 
alternate form, such as rolling over 
plan assets into an IRA. Spousal con- 
sent is not required for distributions 
made in the form of a QJSA,** but it 
is required for any distribution prior 
to the normal retirement age, as well 
as when payments are subject to 
immediate distribution. These re- 
quirements apply to all defined ben- 
efit plans and any defined contribu- 
tion plan that is covered by IRC §412, 
meaning that money purchase plans 
are included but profit sharing plans 
and stock bonus plans are exempt. 
The plan document can also require 
waivers even if federal law does not. 
If taken literally, the elective share 
statute would include any ERISA 
waiver that a spouse would sign in 
order for the participant to execute 
a rollover into an IRA. 

Section 205 of ERISA sets out the 
procedural requirements for a 
spouse to effectively waive his or her 
rights.’* Furthermore, for a waiver 
of any right to be effective under 
Florida law, it should be an in- 
formed waiver, and after marriage 
full disclosure is required.’° One of 
the problems this may present is 
that many plan trustees and admin- 
istrators are out of state and more 
than likely unaware of the elective 
share statute. When a participant/ 
employee is about to retire, they are 
usually sent a packet of forms to be 
completed to accomplish a rollover 
of their pension or qualified plan 
assets into an IRA. The spousa! 
ERISA waiver is usually required at 
that time. It would seem highly un- 
likely that a plan trustee or admin- 
istrator would advise a spouse that 
by signing the ERISA waiver they 
are effectively waiving their rights 
under Florida’s elective share stat- 
ute. Furthermore, most participants 
and their spouses do not seek legal 
advice or, for that matter, profes- 
sional counsel at all, when execut- 
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ing rollover forms. Consequently, 
the likelihood of the ERISA waiver 
being a truly informed waiver ap- 
pears remote. 

IRAs are not covered by ERISA or 
REA and do not require that a 
spouse be named as beneficiary. F.S. 
§732.702(2) requires each spouse to 
make a fair disclosure to the other 
of his or her estate if the waiver is 
executed after marriage. This pre- 
sents a unique problem in that the 
spouse could sign an ERISA waiver 
to allow the rollover to occur, being 
fully informed of the value of the 
plan assets at the time of the 
rollover, with the understanding 
that the spouse would be named as 
the primary beneficiary of the IRA. 
Then, after the rollover has been 
accomplished, the IRA owner could 
change the designation to anyone he 
or she pleases. Subsequent changes 
to the IRA beneficiary designation 
do not require subsequent notice or 
waiver. 

Another practical problem this 
may present is that many IRA own- 
ers combine their rollover accounts 
with their contributory accounts 
and, perhaps, even accounts that 
accept self-employed pension (SEP) 
contributions. If an IRA holds a com- 
bination of rollovers, IRA contribu- 
tions and SEP contributions, includ- 
ing some rollover funds for which a 
waiver has been signed, does this 
negate the ERISA waiver? The elec- 
tive share statute is silent on this 
point. If the ERISA waiver was 
deemed to apply only to the assets 
that were originally waived and 
rolled over, who would be respon- 
sible for reconstructing the earnings 
attributable for those assets? Given 
the often transient nature of IRA 
accounts, it would probably prove a 
difficult if not impossible task to 
reconstruct the sources and earn- 
ings of all funds involved, especially 
if the decedent had moved the ac- 
count between institutions fre- 
quently. It remains unclear if a ret- 
roactive accounting would be 
required, and if so, whether the re- 
sponsibility would fall to the per- 
sonal representative or to the IRA 
trustees and custodians. If it is ul- 
timately determined that the ERISA 
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waiver would still apply to the funds 
originally waived, it will most likely 
require that IRA trustees and cus- 
todians change the way that we do 
business. In the past, IRA funds 
have been segregated if there were 
different beneficiaries or if part of 
the money was rollover money and 
there was a possibility that the IRA 
owner might want to roll those funds 
over to another qualified plan at 
some point in the future. Under 
EGGTRA, retirement funds are 
even more portable than before and 
this problem will be compounded if 
regular contributory and rollover 
IRAs begin to be rolled into quali- 
fied plans. 


A Word about 
Liability of Trustees, 
Custodians, Other Advisors 
As mentioned previously, most 
PLRs that address “nondesignated” 
spouse beneficiaries involve situa- 
tions where the beneficiary was the 
estate of the decedent or perhaps a 
trust. In most of those situations, 
the IRA assets never left the IRA 
account and consequently the 60- 
day rule for monies to be rolled over 
was not an issue. The trust or es- 
tate would not have paid the income 
tax because the income would have 
been passed on to the spouse as the 
recipient of the funds. It seems 
likely that in the event a nonspouse 
received a taxable IRA distribution, 
the 60-day period may have elapsed 
by the time the IRA monies are 
awarded to the spouse by way of the 
elective share. Furthermore, there 
appear to be no PLRs addressing the 
rollover of IRA assets by a spouse 
when someone else has already been 
taxed on those assets. The burning 
question this presents for IRA trust- 
ees and custodians is whether there 
should be a waiting period imposed 
on IRA distributions to nonspouse 
beneficiaries when there is a surviv- 
ing spouse and the potential exists 
for an elective share challenge. IRA 
trustees and custodians are pro- 
tected by the elective share statute 
under the definition of a third party 
or payor for actions taken in good 
faith based on the governing docu- 
ment.'® Therefore, it seems highly 


unlikely that many institutions 
would make the business decision 
to delay payment to designated ben- 
eficiaries and risk invoking the 
wrath of those awaiting distribu- 
tion. That being said, the probabil- 
ity of an income tax fiasco seems 
infinitely greater. 

And what about the IRA monies 
being deferred while waiting for an 
ownership decision? Upon death of 
the IRA owner, investment direction 
is normally taken from the benefi- 
ciary. In the case of multiple indi- 
vidual beneficiaries, the IRA would 
be divided as soon as possible after 
the IRA owner’s death, taking into 
account differing investment objec- 
tives and risk tolerances among ben- 
eficiaries. Is it possible that the fi- 
nancial industry may now have to 
be concerned about the surviving 
spouse’s investment objective? We 
are all held to the prudent investor 
standard but we take investment 
direction from IRA owners or ben- 
eficiaries as to objective, directed 
trades or holdings. 

It will be extremely important for 
all financial, tax, and legal advisors 
involved in the family estate plan 
to be aware of the possible pitfalls 
involved in the manner the IRA as- 
sets might be handled. The elective 
share statute gives protection to a 
third-party payor against action by 
the surviving spouse, but does not 
cover possible legal action taken by 
the nonspouse beneficiaries in the 
event of election against their share 
of the IRA. Likewise, it will not ex- 
empt a tax advisor or attorney from 
possible charges of malpractice from 
the surviving spouse if there are di- 
sastrous tax results due to inad- 
equate planning or advice. 


Possible Practice 
Suggestions 

There are no clear answers to any- 
thing discussed here other than to 
alert clients that IRAs will be in- 
cluded in the elective share going 
forward. For legal practitioners, it 
seems that the best way to be pre- 
pared is to have a good working 
knowledge of the character of the 
client’s assets prior to their death. 
This has always been important, 


particularly with IRAs, because 
oftentimes sophisticated estate 
plans fail because the drafting at- 
torney was unaware that the pri- 
mary asset of the client was an IRA. 

One possible tactic might be to 
structure the IRA in such a way that 
the nonspouse beneficiaries could 
disclaim in favor of the spouse in the 
event of a challenge. This solves the 
“designated beneficiary” dilemma 
but would likely prove most unpopu- 
lar with clients. Another possibility 
might be to name a trust for the ben- 
efit of the nonspouse beneficiaries, 
including a provision within the 
document directing the trustee of 
the trust to distribute any amounts 
necessary to satisfy the elective 
share prior to December 31 of the 
year after the IRA owner’s date of 
death. These monies could be placed 
in a separate IRA for the elective 
share trust that could be construed 
as a separate designated benefi- 
ciary. IRA custodians and trustees 
might consider requiring a “hold 
harmless” letter to be signed by any 
nonspouse beneficiaries that insist 
on distribution prior to the deadline 
for an elective share challenge. This 
would advise the beneficiary that an 
elective share challenge is possible 
and that they are withdrawing the 
money with eyes wide open, aware 
that there may be adverse tax con- 
sequences down the road. Finally, 
attorneys and financial institutions 
should be aware that the potential 
for a conflict of interest exists when 
the same financial institution is 
serving as personal representative 
and trustee or custodian of the IRA. 


Conclusion 

There are apparently no easy an- 
swers to any of these issues. Those 
of us within the trust and private 
client services industry are held to 
a higher standard not by the elec- 
tive share statute but by our clients, 
who depend on us to look out for 
their best interests. This duty ex- 
tends to the beneficiaries of those 
clients. It is up to all practitioners 
in the area of IRA administration 
and retirement planning to be aware 
of these potential problems and to 
stay as well-informed as possible. At 
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concern to lawyers. Analysis, opinion, and criticism of the present 
state of the law also are encouraged and should be clearly identi- 
fied by sufficient legal authority on all sides of an issue to enable 
the reader to assess the validity of the opinion. When criticism is 
voiced, suggestions for reform should also be included. 
Criticism should be directed to issues only. 


Articles submitted for possible publication should be typed on 8 & 
1/2 by 11 inch paper, double-spaced with one-inch margins. 
Only completed articles will be considered. Citations should be 
consistent with the Uniform System of Citation. Endnotes must 
be concise and placed at the end of the article. Excessive 
endnotes are discouraged. 


Lead articles may not be longer than 18 pages, including endnotes, 
and will be reviewed by members of The Florida Bar Journal 
Editorial Board. The board, which is composed 
of lawyers practicing various areas of law, has discretion 
over the acceptability of legal articles. The board prefers not to 
review articles submitted simultaneously to other publications 
and requests notification from the author that the 
article or any version of it has ever been published or is pending 
publication in another periodical. Review is 
usually completed in six weeks. 


Columns may be submitted directly to section column editors. 
Length of columns is 12 pages including footnotes. 


Unsolicited manuscripts are invited and may be submitted to 
Editor, The Florida Bar Journal, 
650 Apalachee Parkway, Tallahassee, Florida 32399-2300. 


since 1927 
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a minimum, it seems inevitable that 
trustees and attorneys will need to 
advise nonspouse beneficiaries of the 
possibility of an elective share chal- 
lenge whenever there are IRA assets. 
This might potentially include the 
extra precaution of having waivers 
or hold harmless agreements signed 
by the nonspouse beneficiaries prior 
to distribution in lieu of a waiting 
period. Eventually, the IRS will de- 
cide the issues of tax deferral and the 
Florida courts will decide the issues 
of how and whether the contribu- 
tions are collected. Ultimately, our 
clients look to us for tax and estate 
planning advice, and it is our respon- 
sibility to do what is within our 
power to help our clients avoid costly 
mistakes. O 


1 Fra. Stat. §732.2075(1), (2). 

2 The new proposed and final regula- 
tions are included in §1.401(a)(9)-0 
§1.401(a)(9)-8; §1.403(b)-2; §1.408-8; and 
§54.4974-2. 

3 Prop. Reg. §1.401(a)(9)-4, A-3 (b) and 
§1.401(a)(9)-5, A-5(c)(3). 

4 Fia. Stat. §§732.2135(1) and (2). 

5 Stat. §222.21(2)(a). 

Fia. Stat. §222.21(2)(b). 

7 N.Y. C.L.S. E.P.T.L. §5-1.1.26. 

8 Supreme Court of Florida, Amend- 
ments to Florida Probate Rules, Octo- 
ber 11, 2001, No. SC01-1859. 

° Final Reg. §1.401(a)(9)-4, Q & A-4. 

10 Fra. Stat. §§732.2135(1) and (2). 

1 For example, see PLRs 200052040, 
200027061, 9835005, 9710034, 9623064, 
96150438, 9609052, 9524020,9247026, 
and 8838075. 

2 Fra. Stat. §732.2045(1)(c). 

18 Reg. §1.401(a)-20, Q&A 17. 

14 ERISA §205(c)(2)(A)-(iii). 

15 New Stat. §732.702. 

16 Stat. §732.2115. 


Kristen Lynch has worked for 
SunTrust Private Client Services for 15 
years, working exclusively with high net 
worth IRA clients for the last 12 years. 
She graduated from the University of 
Central Florida (B.A.,1983), Florida 
Trust School (1993), and Shepard Broad 
Law School at Nova Southeastern Uni- 
versity in 2000. Ms. Lynch is a certified 
trust and financial advisor as well as a 
certified IRA services professional. 

The author thanks Dr. Jay Shein, 
CFP with Compass Financial Group, 
Inc., and Michael L. Trop of Atlas 
Pearlman P.A., for their encouragement 
and support. 

This column is submitted on behalf 
of the Tax Section, Louis T. M. Conti, 
chair, and Michael D. Miller and Lester 
B. Lau, editors. 
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Real Property, Probate and Trust Law 


“Pay-when-paid” Construction 
Contract Requirement: Bane of the 
Subcontractor’s Existence 


ncreasingly, subcontractors 
are finding it more difficult to 
cope with the ever-present and 
potentially fatal “pay-when- 
paid” provision in their agreements 
with general contractors. Much has 
been written about this contract 
clause by jurists and others whose 
day-to-day contact with the life ofa 
construction project and the tra- 
vails of the small/medium sized 
subcontractor is extremely limited. 
This author proposes to dispel 
some myths and suggest some so- 
lutions to this vexing problem fac- 
ing subcontractors whose fear of 
“losing business” overcomes their 
natural instinct to “stay in busi- 
ness.” First, however, the historical 
perspective should be reviewed 
against a background of misunder- 
standing more often perpetuated by 
those with law diplomas in their 
hands rather than shovels. 


Out of Touch 

Unfortunately, the Florida Su- 
preme Court gave impetus to the 
continuing vitality of the “pay- 
when-paid” provision by underplay- 
ing the significance of a contractual 
covenant that essentially deprives 
the subcontractor of payment solely 
because the general contractor 
chose to do business with a recalci- 
trant owner. In Peacock Construc- 
tion Co. v. Modern Air Condition- 
ing, Inc., 353 So. 2d 840 (Fla. 1977), 
the Supreme Court without the ben- 
efit of any statistical data or sup- 
porting evidence concluded: 
If an issue of contract interpretation 


concerns the intention of the parties, 
that intention may be determined from 


by Howard J. Hollander 


Ideally, 
construction 
contracts should 
reflect a set of fair 
provisions designed 
to get the job done 
well and timely. 


the written contract, as a matter of law, 
when the nature of the transaction 
lends itself to judicial interpretation. A 
number of courts, with whom we agree, 
have recognized that contracts between 
small subcontractors and general con- 
tractors on large construction projects 
are such transactions. Cf. Thos. J. Dyer 
Co. v. Bishop International Engineering 
Co., 6 Cir., 303 F.2d 655 (1965). The rea- 
son is that the relationship between the 
parties is a common one and usually 
their intent will not differ from trans- 
action to transaction, although it may 
be differently expressed. 

That intent in most cases is that pay- 
ment by the owner to the general con- 
tractor is not a condition precedent to 
the general contractor’s duty to pay the 
subcontractors. This is because small 
subcontractors, who must have pay- 
ment for their work in order to remain 
in business, will not ordinarily assume 
the risk of the owner’s failure to pay the 
general contractor. 


The court’s assumptions were 
wrong for two reasons. First, the 
“intent” of this risk-shifting provi- 
sion is to free the general contrac- 


tor of risk so that payment from the 
owner becomes a condition prece- 
dent to paying the subcontractor. 
Secondly, the court’s conclusion 
that small contractors will not or- 
dinarily assume the risk of an 
owner’s failure to pay the general 
contractor is just not the case. Sub- 
contractors do assume the risk not 
because it is benign, but because 
it is frequently the only way they 
can compete with others for the 
work. 

Although the Peacock decision ul- 
timately concluded that the lan- 
guage of the provision did not act 
in that case to unambiguously shift 
the risk, succeeding decisions have 
been a mixed bag. 

In Dyser Plumbing Company v. 
Ross Plumbing and Heating, Inc., 
515 So. 2d 250 (Fla. 2d DCA 1987), 
the court was faced with the follow- 
ing provision: 

Final payment, inclusive of retention, 
shall be made within thirty days of 
completion of the construction project, 
acceptance of the same by the Owner, 
and as a condition precedent, receipt of 
final payment of Dyser Plumbing Com- 


pany and Mechanical from the Owner or 
Prime Contractor, as the case may be. 


Citing Peacock, the court rea- 
soned, “In reading the contract 
clause above, it is hard to imagine 
a more clear expression of an in- 
tent to shift the risk of payment 
failure by the owner to the subcon- 
tractor.” 

One year after Dyser, the Third 
District in Robert F. Wilson, Inc., v. 
Post-Tensioned Structures, Inc., 522 
So. 2d 79 (Fla. 3d DCA 1988), con- 
firmed that the following provision 
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sty 


shifted the risk of nonpayment to 
the subcontractor: 

No Change Orders will be issued for ad- 
ditional work of any kind unless so ap- 
proved by the Architect and Owner prior 
to its issuance. In the event a contro- 
versy occurs between the Owner and the 
General Contractor concerning the Con- 
tract with the Owner or these Change 
Order(s), then it is expressly agreed that 
no compensation for these items shall be 
due the Subcontractor from the Contrac- 
tor until payment for them is received 
by the Contractor, regardless of the fact 
that payment is delayed due to the Con- 
tractor negotiating with the Owner, ar- 
bitration, administrative actions, litiga- 
tion, appeals or other similar activities. 


In 1990, the Supreme Court, quot- 
ing from its earlier reasoning in Pea- 
cock, again held a “pay-when-paid” 
clause to be a condition precedent 
to payment from the general con- 
tractor to the subcontractor. DEC 
Electric, Inc., v. Raphael Construc- 
tion Corporation, 558 So. 2d 427 
(Fla. 1990). However, that same 
year the Supreme Court decided 
OBS v. Pace Construction Corpora- 
tion, 558 So. 2d 404 (Fla. 1990), and 
concluded that an ambiguity existed 
between the general conditions to 
the subcontract and the apparent 
intent of the subcontract itself, 
thereby nullifying an attempt to 
shift the risk of nonpayment. 

The OBS decision was impetus for 
the legislature’s enactment of F.S. 
§713.245 (conditional payment 
bond) in order to insulate sureties 
along with general contractors if the 
payment bond met the statutory cri- 
teria. Nevertheless, various district 
courts in Florida have been sensi- 
tive to the dire situation of most 
small and medium sized subcontrac- 
tors in striving to hold that the “pay- 
when-paid” provision as drafted was 
intended to act as a timing mecha- 
nism rather than an absolute con- 
dition precedent to payment from 
the general contractor to the subcon- 
tractor.’ 

Two cases from the Third District 
and Fourth District one year apart 
reflect the divergence in approach- 
ing the problem either by embrac- 
ing the risk shifting provision as 
unambiguous or grappling to avoid 
its constraints. 

In J.J. Shane, Inc. v. Aetna Ca- 
sualty & Surety Company, 723 So. 


In 1990, the 
Supreme Court 
again held a “pay- 
when-paid’” clause to 
be a condition 
precedent to 
payment from the 
general contractor to 
the subcontractor. 


2d 302 (Fla. 3d DCA 1998), the 
Third District applied the provision 
on the strength of Peacock’s reason- 
ing that “[iJn most subcontract 
agreements, payment by the owner 
to the contractor ordinarily is not 
intended to be a condition prece- 
dent to the contractor’s duty to pay 
the subcontractor because small 
subcontractors, who must have pay- 
ment for their work in order to re- 
main in business, will not ordi- 
narily assume the risk of the 
owner's failure to pay the general 
contractor.” 

On the other hand, the Fourth 
District, in North American Spe- 
cialty Insurance Co. v. Hughes Sup- 
ply, Inc., 705 So. 2d 616 (Fla. 4th 
DCA 1998), refused to exculpate a 
surety from liability when the bond 
it issued included the conditional 
payment language mandated by 
F.S. 713.245, but the subcontract 
agreement omitted the risk-shifting 
“pay-when-paid” provision. 

In a 1999 article on the “pay- 
when-paid” provision, the authors 
concluded, “Often, ‘pay-when-paid’ 
provisions are not discovered or re- 
ally understood until the parties are 
well into a job.”” Respectfully, time 
has proven this assumption as ques- 
tionable as the Peacock court’s con- 
clusion that small subcontractors 
will not ordinarily assume the risk 
of nonpayment from the owner to 
the general contractor. 
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A “Modest Proposal” 

Most subcontractors have few pal- 
atable options simply because of the 
superior bargaining power often 
enjoyed by the general contractor. 
The options that do exist would 
seem to be the following: 

1) Legislation should be consid- 
ered to prohibit the “pay-when-paid” 
provision unless each party had le- 
gal counsel in the negotiations of the 
subcontract and each party enjoyed 
relative equality in bargaining 
power. Up to now, such legislative 
efforts have failed. Yet, precedence 
exists for the legislature to block 
inherently unfair construction prac- 
tices as in the case when general 
contractors and owners sought to 
prohibit construction liens in ad- 
vance of the work. The legislature 
prohibited this kind of provision by 
enacting F.S. §713.20(2). 

2) Subcontractors should consider 
more public work in the future. 
While the conditional payment bond 
on private construction can include 
the risk-shifting protection autho- 
rized by F.S. §713.245, no such cor- 
responding statutory authorization 
exists for the public payment bond 
language of F.'S. §255.05. As such, 
while the general contractor on a 
public project may include a “pay- 
when-paid” provision in its subcon- 
tract, the surety issuing the pay- 
ment and performance bond has no 
statutory authority to do the same. 

3) Amicus briefs by organizations 
committed to protecting subcontrac- 
tors may attempt to have the appel- 
late courts modify their rulings on 
the basis of unconscionability. 

4) Subcontractors should simply 
avoid taking jobs where they are 


Howard J. Hollander has been a 
practicing attorney in the state and fed- 
eral courts of Florida since 1964. Since 
1970, he has concentrated in construc- 
tion litigation. Mr. Hollander earned his 
B.A. from the University of Florida in 
1961 and his J.D. from the University of 
Miami in 1964. He is the founding part- 
ner of Hollander & Bartelstone, P.A., 
practicing out of Miami-Dade County. 

This column is submitted on behalf 
of the Real Property, Probate and Trust 
Law Section, J. Michael Swaine, chair, 
and William P. Sklar and Dresden 
Brunner, editors. 
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required to execute agreements con- 
taining the “pay-when-paid” provi- 
sion. While this may seem unreal- 
istic at present given its popularity 
with general contractors, sufficient 
numbers of subcontractors negotiat- 
ing to exclude the provision may, in 
time, limit its application. 

Ideally, construction contracts 
should reflect a set of fair provisions 
designed to get the job done well and 
timely, but not otherwise putting 
the subcontractor under the risk of 
nonpayment from an owner the sub- 
contractor rarely knows. The gen- 
eral contractor may decide to as- 
sume the risk of nonpayment after 


meeting and negotiating with the 
owner. However, shifting that risk 
to a subcontractor with limited or no 
knowledge of the owner is simply 
unfair. Perhaps, subcontractors 
should ask general contractors to as- 
sume the risk that suppliers fail to 
timely deliver materials to the job 
site. 

This author believes that subcon- 
tractors under the gun of a “pay- 
when-paid” provision sometimes do 
what they ordinarily would avoid 
doing by taking shortcuts, or reduc- 
ing manpower to a project. In the 
long run, this is not conducive to the 
timeliness or quality of the construc- 


tion, thereby jeopardizing the inter- 
ests of the general contractor and 
owner. It is, therefore, respectfully 
suggested that lawyers urge their 
respective clients to avoid risk-shift- 
ing devices that put other parties 
under the kind of pressure that of- 
ten all parties end up regretting. U 


1 Charles R. Perry Construction, Inc. 
v. Barry Gibson & Associates, Inc., 523 
So. 2d 1221 (Fla. 1st D.C.A. 1988); Snead 
Construction Corp., v. Langerman, 369 
So. 2d 591 (Fla. 1st D.C.A. 1978). 

2 Patrick C. Barthet and Nadine H. 
Goodman, Waiting to Get Paid: Are Pay 
When Paid Provisions a Matter of When 
or If?, 73 Fua. B.J. 64, 67. 


Law in the U.K. 

A special issue of The Law Reports 
and The Weekly Law Reports, two 
publications of the Incorporated 
Council of Law Reporting for En- 
gland and Wales, has been pub- 
lished. The special issue features ten 
of the most historic cases to have 
been reported since 1865, as selected 
by the editor and reporters. 

Regular issues of The Weekly Law 
Reports and The Law Reports, which 
monthly publishes selected cases 
from the weekly publication with 
the addition of the argument of coun- 
sel, can be ordered by contacting the 
council at 020 7242 6471 or via e-mail 
at subscriptions@iclr.co.uk. A free 
online summary of key cases is avail- 
able at www.lawreports.co.uk. 


Alternative Dispute 
Resolution 

ALI-ABA has published the Prac- 
tice Checklist Manual on Alterna- 
tive Dispute Resolution offering “ev- 
erything from drafting an 
arbitration agreement to arbitrating 
a sexual harassment case.” 

The manual publishes 10 ADR 
forms and sample clauses, includ- 
ing a complete seven-page dispute 
resolution protocol. A free CD- 
ROM containing all forms, check- 
lists, and articles from the manual 


Books 


is included. 

“How-to” pointers show how ADR 
works in the areas of employment, 
personal injury, technology, child 
custody, and internationald and do- 
mestic business transactions. 

Price for the manual (212 pages) 
is $94 and order via www.ali- 
aba.org or mail to ALI-ABA Cus- 
tomer Service Dept., 4025 Chestnut 
St., Philadelphia, PA 19104-3099. 


NITA 

e Practice Commentaries 

The National Institute of Trial 
Advocacy has released the first book 
in their Practice Commentaries se- 
ries — FRCP: with CFC, MDL, and 
Admiralty Rules. 

The publication includes the full- 
text rules and commentaries, along 
with commentaries on the Rules of 
the United States Court of Federal 
Claims, the Rules of Procedure of 
the Judicial Panel on Multidistrict 
Litigation, and the Supplemental 
Rules for Certain Admiralty and 
Maritime Claims. 

The 572-page volume can be or- 
dered from NITA at www.nita.org, 
or by calling 800/225-6482. 

¢ Federal Rules of Civil Procedure 

The 2001 pocket-size edition of the 
Federal Rules of Civil Procedure can 
be ordered from NITA for $18.95. 


The 4”x6” book fits neatly in a pocket 
or briefcase for easy access in the 
courtroom or classroom. 

The current version contains the 
changes to the rules effective Decem- 
ber 1, 2001. To order, contact NITA 
at www.nita.org or call 800/225- 
6482. 


Trade Secrets 

The 2001 Cumulative Supplement 
to Trade Secrets: A State-by-State 
Survey, published by BNC Books, 
offers comprehensive, in-depth 
analysis of each state’s statutory 
and common law protection for trade 
secrets and other confidential busi- 
ness information, both in and out of 
the employment context. 

The supplement updates case law 
and legislative developments, and it 
additionally addresses eight new 
topics, including accidental/inad- 
vertent disclosure, defamation, in- 
terpleader, patent law issues, and 
more. 

Published in cooperation with the 
Employment Rights and Responsi- 
bilities Committee of the American 
Bar Association Section of Labor and 
Employment Law, the supplement 
can be purchased for $190 by call- 
ing BNA Books at 800/960-1220 or 
order online at www.bnabooks.com 
to receive a 15-percent discount. 


THE FLORIDA BAR JOURNAL/JUNE 2002 103 


ae 
is 


“Let's Play Hooky” 


Magnolia 


BED & BREAKFAST 


A grand, historic estate circa 1926, 
im beautiful downtown Mount Dora 


We cater to couples that need a 
“Brief Break’ ~ Do you know any?? 


Toll Free: (800) 776-2112 
Website: http://Magnolialnn.net 
E-mail: Info@Magnolialnn.net 


Magnolia Onn 
347 E. Third Ave. 
Mount Dora, Florida 32757 


“Only come to CMhagnolia Gan with 


someone you want to like you a lot!” 


AT RULY 
| FGENDARY RESORT. 


In 1913, this mountain resort made 
history for its attention to comfort 
and breathtaking views. 

Today, the legend continues. 
©510 rooms * 50,000 sa. ft. of meeting space 
*Wonderful dining & amenities 
*18-hole championship golf 
*Spa opening 2000 
*Newly expanded, state-of-the-art 

Sports Complex 


The Park Inn Resort’ 
A TRULY LEGENDARY RESORT 


Asheville, North Carolina 
MOBIL FOUR STAR, AAA FOUR DIAMOND 


For information, contact (800)438-5800 
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Tarpon* 
Dolphin*wahoo*Bonefish* Tuna 
Join us at 
Tarpon Flats Island 
Destination § Marina 
And enjoy the ultimate 
flyfishing experience. 

You'll love our Old Key West-style 
accommodations with its elegant 
furnishings ana fantastic view. 
Just minutes from the trophy 
producing Bonefish flats of Key Largo, 
the famous Back Country of Florida Bay 
and the spectacular Atlantic Ocean. 
Or, just relax on our private white sand 
beach. ALL of this and more just 10 steps 
from your veranda. 


305-453-1313 * 866-546-0000 


Fax 305-453-1305 
Email: tarponflats1tos@aol.com 


Florida’s Southwest Coast 


Share the 
feeling... 


A private, beachfront retreat, complete 
with 45 holes of championship golf, 
38 tennis courts, superb dining, 
and luxury suites with private balconies. 


LONGBOAT:KEY:CLUB 


Luxury Suites 


5199 $129 
(800) 237-8821 


www.longboatkeyclub.com 


*Rates are per suite, per night Sunday-Thursday, limited availability. 
Taxes not included. Not valid with any other promotions or discounts. 


EMBASSY SUITES 


HOTEL* 


Orlando - Downtown 
Enjoy the upscale accommodations of 
The Embassy Suites Orlando Downtown 
located in the Central Business 
District of Downtown Orlando. 
Only 10 miles from Orlando International 
Airport And in walking distance of the 
Federal Buildings and Orange County 
Court House. Located across from Lake 
Eola, The Embassy Suites Orlando 
Downtown offers two-room suites, 
complimentary full cooked to order 
breakfast, MANAGER'S RECEPTION ANd 
complimentary shuttle to the CourtTHOuse. 
Stay A Minimum Of 3 NiGhTs ANd RECEIVE A 
$25.00 food credit for ROOM SERVICE OR 
“Concha Me Crazy” Restaurant 


Call 1-800-609-3339 and ask for 
“The Florida Bar” Rate. 


Available May | - November 30, 2002 
191 East Pine Street 


Orlando, Florida 72801 
www.embassyorlANdodowNTOWN.COM 


Let 140,000 eyes 
see the world 


through your 
advertisement in the 
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Bruce Mellinger 
(850) 561-5687 
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